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Court of Appeals of the District of Columbia 

i 

__ i 

j 

No. 5691. 

William Huggett, Appellant, 

vs. j 

/ ! 

David Burnet, Commissioner of Internal) Revenue. 

i 

1 Docket No. 45831. ! 

William Huggett, Petitioner, 

vs. j 

Commissioner of Internal Revenue, Respondent. 

i 

Appearances: j 

For Petitioner: J. C. Peacock, Esq. j ,' 

For Respondent: Arthur Clark, Esq. 

j 

Docket Entries. j 

1929. | 

Sept. 24. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

Sept. 24. Notice of appearance of James C. Peacock as coun¬ 
sel for taxpayer filed. 

Sept. 25. Copy of petition served on General Counsel. 

Nov. 14. Answer filed by General Counsel. 

Nov. 22. Copy of answer served on taxpayer—General 
Calendar. 

1930. 

Aug. 22. Hearing set Nov. 10, 1930. 

Nov. 10. Hearing had before Mr. Arundell, 'Division 7, 
called on the merits. Case submitted on stipula¬ 
tion of facts. Stipulation and amended answer 
filed. Amended answer to to served. j Briefs due 
Jan. 12, 1931 (serve); reply briefs due Feb. 25, 
1931 (to be served). ! 

Dec. 1. Transcript of hearing Nov. 10,1930 fil^d. 
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1931. 

Jan. 8. Brief filed by taxpayer. 3/8/31 copy served on 
General Counsel. 

Feb. 7. Motion for 60 day extension to file reply brief filed 
by General Counsel. 

Feb. 9. Order granting extension of time to April 13, 1931 
to file a reply brief by Commissioner and that 
petitioner’s reply brief be extended from Feb. 
25,1931 to 4/27/31 entered. 

Apr. 9. Motion for extension to May 13, 1931 to file brief 
filed by General Counsel. 

Apr. 9. Order to extend time to May 13,1931 to file Com¬ 
missioner’s reply brief and that petitioner’s 
reply brief be extended to May 27,1931 entered. 

May 12. Motion for extension to 5/20/31 to file brief filed 
by General Counsel. 

May 12. Order extending time to May 20, 1931 for Com¬ 
missioner’s brief and petitioner’s brief extended 
to June 3, 1931 entered. 

2 

May 20. Brief filed by General Counsel. 

June 3. Reply brief filed by taxpayer. 6/4/31 copy served 
on General Counsel. 

Nov. 6. Findings of fact and opinion rendered—C. R. 

Arundell, Division 7. Decision will be entered 
under Rule 50. Matthews, Smith, Seawell, 
Trammell and Love dissent. 

1932. 

Jan. 14. Motion for order of redetermination under Rule 
50 filed by General Counsel. 

Jan. 18. Hearing set Feb. 3,1932 on settlement. 

Jan. 21. Consent to settlement filed by taxpayer. 

Jan. 21. Motion to fix amount of bond filed by taxpayer. 

Jan. 26. Decision entered—C. M. Trammell, Division 2. 

Feb. 1. Order fixing amount of bond at $10,000.00 entered. 

Mar. 15. Stipulation of venue filed. 

May 30. Supersedeas bond in the amount of $10,000.00 ap¬ 
proved and filed. 

May 10. Petition for review by Court of Appeals for the 
District of Columbia with assignments of error 
filed by taxpayer. 

May 10. Proof of service filed. 

May 10. Prcecipe with proof of service thereon filed. 
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3 Filed Sept. 24,1929. j 

United States Board of Tax Appeals. 

| 

Docket No. 45831. j 

i 

William Huggett, Petitioner, | 

vs. i 

I 

Commissioner of Internal Revenue, Respondent. 

] 

i 

Petition. 

| 

The above-named petitioner hereby petitibns for a re¬ 
determination of the deficiency set forth by |the Commis¬ 
sioner of Internal Revenue in his notice of deficiency (IT:- 
AR:B-6 GLG-60D) dated July 26, 1929, and ^s a basis of 
his proceeding alleges as follows: j 

1. The petitioner is an individual residing at Oracle, 
Arizona. 

2. The notice of deficiency (a copy of whidji is attached 

and marked Exhibit A) was mailed to the petitioner on 
July 26, 1929. J ' 

3. The taxes in controversy are income t^xes for the 

calendar years 1925 and 1926, and for $5200. ! 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errorjs: 

(a) The Commissioner erred in holding that 1 petitioner’s 
wife acquired 50 shares of Oil Well Supply Company stock 
prior to March 1, 1913, and in using the value on that date 
in computing the profit or loss on sales in 1925 hnd 1926. 

(b) The Commissioner erred in not holding that peti¬ 

tioner’s wife did not acquire such stock until on or after the 
death of her mother on May 15, 1924, and in nbt using the 
value at the date of such acquisition in competing profit 
or loss. | 

5. The facts upon which the petitioner relies as the basis 

of this proceeding are as follows: | 

(a) The income of both petitioner and his yrife, Muriel 
Denys Huggett, (hereinafter referred to as petitioner’s 
wife) was included in a single joint return for [each of the 
years 1925 and 1926, and the deficiencies here jin question 
are based on such joint returns. 
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4 (b) Petitioner’s wife was the daughter of Mabel 

Denys who died May 15,1924. Mabel Denys was the 
daughter and petitioner’s wife was the granddaughter of 
Margaret Eaton, of Pittsburgh, Pa., who died December 
22, 1912. 

(c) Margaret Eaton left a will in which she provided 
inter alie as follows: 

“I hereby direct that the Executor of this my last Will 
shall hold all stocks, bonds and interests which I may own, 
and shall collect and receive the interest, dividends and 
incomes therefrom and dispose of the said income as herein 
provided. 

And I further direct that my Executor shall have the 
power at any time, when it seems best to him to sell and 
dispose of any of my stocks, bonds or interests in whole or 
in part or exchange the same for stocks or bonds in any 
companies whose securities are listed on the Stock Ex¬ 
changes and such other companies as he believes to be 
doing a safe and profitable business as his judgment may 
deem for the best interest of my estate without liability 
for any loss for so doing or being surcharged with the same 
and he is released from all such liability. 

I direct that my Executor make the following disposition 
of the income from my estate. 

The one-half part of said income shall be paid by my 
Executor to my daughter Mabel Denys during her lifetime; 

The other one-half part of said income shall be paid by 
my Executor to my daughter Lulu Eaton Brown during 
her lifetime; 

At the death of my daughter Mabel Denys, I give, devise 
and bequeath the one-half part of my estate to my Grand¬ 
daughters, Dorothy Denys; Gwendoline Denys, Muriel 
Denys and Margaret Denys, daughters of Mabel Denys, 
share and share alike, their heirs and assigns forever.” 

This will was admitted to probate and administered in 
Pennsylvania. 

(d) Among the stocks so left by Margaret Eaton were 
50 shares of Oil Well Supply Company stock which in ac¬ 
cordance with the terms of the will of Margaret were held 
by her executor during the life of Mabel Denys, and after 
the death of Mabel Denys were distributed to petitioner’s 
wife. 
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(e) Earl in 1925 the Oil Well Supply Company was re¬ 
organized, and petitioner’s wife exchanged ^aid 50 shares 
for 233% shares of preferred stock and 1083% shares 
of common stock of that same company. 

5 (f) During 1925 petitioner’s wife sqld all of said 

preferred stock and 233% shares of jsaid common 
stock for $28,688.28, and during 1926 petitioner’s wife sold 
the remaining 850 shares of said common stock for 
$26,481.47. ! 

(g) The value on March 1, 1913, and on December 22, 
1912, of each share of stock of the Oil Well Supply Com¬ 
pany was $465.90, and such value was used in the deficiency 
letter. 

(h) The respondent in the deficiency letter allocated the 
$465.90 between the new preferred and common stock in 
proportion to the price at which said stocks Iwere sold to 
Blair & Co., on or about October 1, 1925, as more fully set 
forth in said deficiency letter. 

(i) Petitioner acquiesces in the said methbd of alloca¬ 

tion, but submits that it should be applied to j the value at 
time of acquisition or distribution instead of to the March 
1, 1913, value. ! 

(j) The value on May 15, 1924, of each share of Oil Well 
Supply Company was at least $1463.88 and the value of 
each share at the date of distribution to petiiioner’s wife 
was substantially the same. 

Wherefore the petitioner prays that this Board may 
hear the proceeding and redetermine the tax a$ set forth in 
paragraph 4 (b) above. 

JAMES CRAIG PEACOCK, 

1366 National Press Building , 

Washington , p. C., 
Counsel for petitioner. 

State of California, 

County of San Diego , ss: 

William Huggett, being duly sworn, says tl^at he is the 
petitioner above-named, that he has read the foregoing 
petition and is familiar with the statements contained 
therein, and that the facts stated are true to i the best of 
his knowledge, information and belief. 

WILLIAM HUGGETT. 


I 
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Subscribed and sworn to before me this 17 day of Sep¬ 
tember, 1929. 

H. W. DEMPSTER, 

Notary Public . 

My commission expires April 2, 1932. 

6 Copy. 

Treasury Department, Washington. 

IT: AR :B-6. GLG-60D. 

July 26, 1929. 

Mr. William Huggett, 

Oracle, Arizona. 

Sir: 


In accordance with Section 274 of the Revenue Act of 
1926, you are advised that the determination of your tax 
liability for the years 1925 and 1926, discloses a deficiency 
of $4,825.07; as shown in the statement attached. 

The section of the law above mentioned allows you to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter for a redetermination 
of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the inclosed Form 866 and forward both 
original and duplicate to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of IT :C :P-7. 
The signing of this agreement form will expedite the clos¬ 
ing of your return by permitting an early assessment of 
any deficiencies and preventing the accumulation of in¬ 
terest charges, since the interest period terminates thirty 
days after filing the agreement form, or on the date assess¬ 
ment is made, whichever is earlier; whereas if no agree¬ 
ment is filed, interest will accumulate to the date of assess¬ 
ment of the deficiencies. 

Respectfully, 

ROBT. H. LUCAS, 


Commissioner. 


i 



Deputy Commissioner. 


Inclosures: Statement, Form 866, Form 882. 
mls-2. 
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Si . r 

7 Statement . ! 

IT: AR :B-6. GLG-60D. j 

July 26,1929. 

In re Mr. William Huggett, Oracle, Arizona. 

Tax Liability. j 


Tax 

Corrected previously 

Years tax liability. assessed. Deficiency. 

1925 . $2,818.77 $585.96 $2,232.81 

1926 . 3,178.22 585.96 2,592.26 

Totals . $5,996.99 $1,171.92 $4,825.07 


A review of your individual income tax returns has been 
made for the years 1925 and 1926 in connection with the re¬ 
port transmitted to this office by the Internal Revenue 
Agent in Charge, Denver, Colorado; the data submitted in 
your protest dated October 16, 1928, and in the protest 
dated May 22, 1929, submitted by your attorney, Mr. James 
Craig Peacock; and the additional information presented at 
the conference held in this office under date of L^ay 25,1929. 

Adjustments have been made in your tax liability for 
these years as indicated below: j 

1925. 


Net income reported on return.i. $26,085.11 

Add: ! 

1. Interest on tax-free covenant bonds. .40 

2. Profit from sales. 16,543.58 

3. Dividends .|. 1,897.50 

4. Deduction for interest decreased. j. 2,481.47 

5. Taxes decreased.[ 95.68 

6. Contributions disallowed.j 1,975.00 

Total .| $49,078.74 

Deduct: 

7. Other deductions allowable. 2,094.77 

Net income as adjusted.; $46,983.97 

i 
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8 Computation of Tax under Sections 210 and 211. 


Net income adjusted. $46,983.97 

L ess • 

Dividends . $34,577.60 

Personal Exemption. 3,500.00 

- 38,077.60 


Income subject to normal tax. $8,906.37 


Normal tax at 1%% on $4,000.00. 60.00 

Normal tax at 3% on $4,000.00. 120.00 

Normal tax at 5% on $906.37. 45.32 

Surtax on $46,983.97.. . 2,598.08 


Total tax. $2,823.40 

Less: 

Earned income credit. $4.62 

Tax paid at source. .01 

- 4.63 


Tax assessable. $2,818.77 

Tax previously assessed.. 585.96 


Deficiency in tax.. $2,232.81 

Section 20$ (b) of the Revenue Act of 1926 provides that 


in the case of any taxpayer (other than a corporation) who 
for any taxable year derives a capital net gain, there shall 
(at the election of the taxpayer) be levied, collected and 
paid, in lieu of the taxes imposed by Sections 210 and 211 of 
this title, a tax determined as follows: 

A partial tax shall first be computed upon the basis 
of the ordinary net income at the rates and in the man¬ 
ner provided in Sections 210 and 211, and the total tax shall 
be this amount plus 12V*> per centum of the capital net gain. 

The tax on your adjusted net income for this year com¬ 
puted under Section 208 (b) is in excess of the tax as com¬ 
puted under Sections 219 and 211; therefore, the above com¬ 
putation has been made. 

Explanation of Changes. 

1. Interest of $0.40 on tax-free covenant bonds received 
from the Estate of John Eaton, Pittsburgh, Pennsylvania, 
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was omitted from the income reported in! your return. 
9 2. Profit from the sale of stock of ^he Oil Well 

Supply Company inherited under the kill of Mar¬ 
garet H. Eaton has been reduced from $26,577|.90 as stated 
in Bureau letter dated March 27, 1929, to $16,543.58. 

Your contention relative to the March 1, 1^13, value of 
$465.90 for this stock has been conceded, resulting in the 
profit from the sale thereof as indicated belowf: 


Total holdings Oil Well Supply Company Stock 

at March 1, 1913.|. 50 shares 

March 1, 1913, value at $465.90 per share.|. $23,295.00 

On September 23, 1925, old stock was ex¬ 
changed for new stock of same company 2 ts 
follows: 


For each share of old 44 shares new preferred 

at par... \. 

For each share of old 214 shares new preferred 

at par. 

Total number of preferred shares received in 

exchange ... 

Total number of common shares received ifi 
exchange .j. 


$100.00 

25.00 

233J 

1,0834 


Total 


1,3164 


October 1,1925, value of 1 share, respectively, 
of stock exchanged (price at which sold to Blaif 1 
and Company, New York City): Preferred 
$92.00 per share; Common $31.00 per share. 

October 6, 1925, date of sale (value of respec¬ 
tive shares): 


Preferred, 2334 at $92.00. 

Common, 1,0834 at $31.00. .•. 

Total value. 

Basic Cost per Share. 

21,466.67 

-= 38.9948% of total value. 

55,050 

33,583.33 

-= 61.0051% of total value. 

55,050 

2—5691a 


$21,466.67 

33,583.33 


$55,050.00 
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10 By applying these percentages to the March 1, 
1913, value of original shares of stock, the following 
March 1,1913, value for the new securities is obtained: 

Preferred: 

March 1, 1913, value $23,295.00X38.9948%= $9,083.84 
Common: 

March 1, 1913, .value, $23,295.00X61.0051 %=$14,211.14 

Summary. 

Average or Basic Value of Securities Sold. 


1925. 


March 1, 1913 value: 

Preferred: 2334 shares received in exchange 
and sold at a price equal to approximately 

$38.93 per share. $9,083.84 

Common: 1,0834 shares received in exchange 
(2334 shares sold at a price equal to approxi¬ 
mately $13.12* per share).. 3,060.86 


$12,144.70 


*$14,211.14-HL,0834=$13.12. 
Sale price: 

Preferred, 2334 shares} 
Common, 2334 shares j 


28,688.28 


Capital net gain .. $16,543.58 

Due consideration has been given to your contentions 
that the profit from this transaction is not the difference 
between the value of stock at testator’s death (nor the 
March 1, 1913 value) and the sale price of the stock but 
should be the difference between the value of the stock at 
the date of acquirement by the beneficiary and the sale 
price of the stock; that the beneficiary did not acquire the 
assets sold until subsequent to the death of her mother, 
Mrs. Mabel Denys, on May 15, 1924; that at that time the 
value of stock was $1,463.88 a share; and that the taxpayers 
actually sustained a loss when they sold the stock at 
$1,101.00 a share. 
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You refer to Section 204 (a) (5) of the Revenue Act of 
1926 and to the decision of the Board of Tax (Appeals in the 
appeal of F. W. Matthiessen, Jr., Volume 2, Board of Tax 
Appeals, Page 921 as your authority for the above con¬ 
tentions. 

11 Section 204 of the Revenue Act of 1926 provides 
that the basis for determining gain or loss from 
the sale of property acquired by bequest, devise or inherit¬ 
ance shall be the fair market value of such property at the 
time of such acquirement or, if acquired prior to March 
1, 1913, the fair market value as of that date, whichever 
is greater. 

A careful.reading of the will in the instant case discloses 
that Muriel D. Huggett has a vested, as distinguished from 
a contingent, right to the securities in question at the date 
of the testator’s death. It has been consistently held that 
personal property is acquired by a residuary legatee at 
the date of death. However, in the appeal of Matthiessen, 
supra, the Board of Tax Appeals took a different view in 
a case involving gain derived by the petitioner from the 
sale of stock received by him as residuary legatee under 
the will of his father. This decision was nOt acquiesced 
in by the Commissioner of Internal Revehue. It was 
argued that the residuary legatees became j vested with 
their respective interests in the residuum at] the moment 
the will became operative and that the interest (which vested 
at that time constituted the entire interest wl^ich the lega¬ 
tees received or could receive. The petitioner contended, 
however, that the property vested in the executors under 
the will and that the stock was not acquired unjtil the estate 
was administered and the assets distributed.! The Board 
ruled in the petitioner’s favor. This decision was upheld 
by the United States Court of Claims on November 7, 1927 
and a writ of certiorari was denied by the Supreme Court 
on October 8, 1928. The decision in the Mattjhiessen case 
was followed by the Board in later cases, Alice Fisher 
Foster, Volume 7, Board of Tax Appeals, page 1181, both 
of which, however, have been nonacquiesced in pv the Com¬ 
missioner. The same principle was followed by the United 
States District Court for the Western District of New York 
in the case of Brewster vs. Gage, 25 Fed. (2d) 0,15. In each 
of these cases the taxpayer was a residuary legatee under 
the will. 
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The Commissioner appealed the decision in the case of 
Brewster vs. Gage, Supra, and in an opinion rendered by 
the United States Circuit Court of Appeals, Second Cir¬ 
cuit, in February 1929, the judgment of the District Court 
was reversed and it was held that where a residuary lega¬ 
tee sold seclirities received from an estate, the basis for 
determining gain or loss was the value of the securities 
at the date of death of the decedent and not their value 
at the date of distribution to the legatee. On May 13, 
1929 a petition for a writ of certiorari in this case was 
granted by the United States Supreme Court. 

12 In view of these circumstances the previous action 
of the Bureau is sustained in which it was held that 
the value at the date of death governs. 

3. Dividends have been increased from $32,680.11 as re¬ 
ported in your return to $34,577.61, the difference, or 
$1,897.50, representing the following: 


Oil Well Supply Company. $1,700.00 

United States Steel. 17.50 

Bank of Pittsburgh. 180.00 


Total . $1,897.50 


4. The deduction for interest paid has been decreased 
from $4,000.00 to $1,518.53, the balance, or $2,481.47, being 
disallowed inasmuch as it has not been substantiated. 

5. Taxes have been allowed in the amount of $34.32 which 
is the amount as shown by cancelled check. The balance of 
$95.68 has been disallowed. 

6. You claim a deduction of $2,000.00 for contributions. 
This has been reduced to $25.00 representing the amount 
paid to Pima County Tuberculosis Association. The bal¬ 
ance not being substantiated, has been eliminated. 

7. Other deductions of $2,094.77 representing wages of 
$646.75 and feed of $1,448.02 expended in connection with 
the operations of a cattle ranch have been allowed as busi¬ 
ness deductions. 
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1926. 

Net income reported on return. 

Add: I 

1. Interest on tax-free covenant bonds. j 

2. Profit from sales.j 

3. Dividends. i 

4. Other income . j 

5. Deduction for interest decreased. j 

6. Taxes decreased . 

7. Bad debts disallowed. 

8. Contributions decreased . 


$26,085.11 

.40 

16,515.49 

1,795.89 

2,883.52 

1,825.74 

95.68 

465.00 

1,965.00 


Total 


|.. $51,631.83 


13 Brought forward . 

Deduct: 

9. Other deductions allowable 


$51,631.83 

2,296.41 


Net income as adjusted.L. $49,335.42 


Computation of Tax. 

Net income as adjusted. 

Less: Capital net gain. 


Balance subject to surtax.j. 

Less: i 

Dividends .. $34,476.00 

Personal exemption . 3,500.p0 


Balance subject to normal tax 
Normal tax . 


Surtax on $32,819.93.|. 

Tax at 12%% on capital net gain of $16,515.49 

. 


$49,335.42 

16,515.49 


$32,819.93 


37,976.00 


None. 

None. 


$1,113.79 

2,064.44 


[ $3,178.23 


Total tax 
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Less: 

Credit of 25% of tax on earned net income None. 


Tax paid at source. .01 

Tax liability. $3,178.22 

Tax previously adjusted. 585.96 

Deficiency in tax. $2,592.26 


The above computation of tax has been made in accord¬ 
ance with the provisions of Section 208 of the Revenue Act 
of 1926 for the reason that the deficiency in tax for the 
year 1926 is less under this section of the law. 

14 Explanation of Changes. 

1. Interest of $0.40 on tax-free covenant bonds received 
from the Estate of John Eaton was omitted from your re¬ 
turn. 

2. Profit from the sale of stocks and bonds inherited 
under the will of Margaret H. Eaton has been computed as 
indicated below: 

Oil Well Supply Company. 

March 1, 1913, value: 

Common 850 shares received in exchange 
($14,211.14—$3,060.86. See Item 2 for the year 

1925) . $11,150.28 

Sale price: 850 shares.. 26,481.47 


Profit . 



. $15,331.19 

Other Stocks and 

Bonds. 




Date 

Value 

Sale 

Profit 


acquired. March 1,1913. 

price. 

(loss). 

Crucible Steel. 

12/22/1912 

$865.00 

1,020.85 

155.85 

U. S. Steel. 

12/22/1912 

1,187.50 

1,285.85 

9S.3o 

Bank of Idttsburgh Bonds.. 

12/22/1912 

2,660.00 

3,494.60 

S34.60 

City of Philadelphia. 

12/22/1912 

2,027.00 

1,998.50 

(28.50) 

Oil Well Supply. 

12/22/1912 

1,005.00 

1,001.75 

( 3.25) 

Pittsburgh Crucible Steel... 

12/22/1912 

965.00 

1,000.50 

35.50 

City of Pittsburgh. 

12/22/1912 

3,01o.00 

2,994.00- 

(21.00) 

United Fuel Gas. 

12/22/1912 

960.00 

1,026.75 

66.75 

Republic Iron and Steel.. .. 

12/22/1912 

917.50 

1,003.00 

55.50 

Borough of Bearer Falls... 

12/22/1912 

1,010.00 

1,000.50 

( 9.50) 

Capital net gain. 




$16,515.49 

Profit reported. 




None. 


Increase 


$16,515.49 
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I 

3. Dividends have been increased from $32^680.11 to $34,- 
476.00, the difference, or $1,795.89, representing dividends 
not previously reported. 

4. Other income of $2,883.52 from the Estate of John 
Eaton was omitted from the income showh in your re¬ 
turn. 

15 5. An examination of your records b^ T the revenue 
agent indicated that the correct interest paid during 

this year amounted to $2,174.26 instead of $4,000.00 as 
claimed. 

6. Your records show a deduction of $34.32 tor taxes paid 
instead of $130.00 as reported in your return. 

7. Bad debts of $465.00 have been disallowed since this 
amount was copied from the 1925 return an<j erroneously 
claimed as a deduction from 1926 income. j 

8. Contributions have been decreased from $2,000.00 to 
$35.00, the balance, or $1,965.00, being disallowed, since it 
has not been substantiated. 

9. Other deductions of $2,296.41 representing wages of 
$1,256.25 and feed of $1,040.16 expended in connection with 
the operation of a cattle ranch, which were npt previously 
claimed, have been allowed as proper deductions. 

A copy of this letter is being mailed to your jduly author¬ 
ized attorney, Mr. James Craig Peacock, 1^66 National 
Press Building, Washington, D. C. 

Payment should not be made until a bill is received from 
the Collector of Internal Revenue for your district and re¬ 
mittance should then be made to him. S 

Consent is on file for the year 1925 extending the statu¬ 
tory period of limitations to December 31, 1929' 

MH-1. j 

16 United States Board of Tax Appeals. Filed Nov. 

14, 1929. j 

United States Board of Tax Appeal^. 

Docket No. 45831. j 

William Huggett, Petitioner, 

v. | 

Commissioner of Internal Revenue, Respondent. 

Answer . I 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve- 
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nue, for answer to the petition of the above-named peti¬ 
tioner, admits and denies as follows: 

1. Admits the allegations of paragraph 1 of the petition. 

2. Admits the allegations of paragraph 2 of the petition. 

3. Admits that the taxes in controversy are income taxes 
for the calendar years 1925 and 1926 but denies that the 
amount in controversy is the amount alleged in paragraph 
3 of the petition. 

4. Denies that the Commissioner erred as alleged in 
paragraph 4 and its subdivisions. 

5. Denies each and every allegation contained in para¬ 
graph 5 and its subdivisions which is inconsistent with or 
contrary to the determination of the Commissioner as set 
forth in the deficiency letter. 

6. Denies, generally and specifically, each and every al¬ 
legation of the petition not hereinbefore admitted, quali¬ 
fied or denied. 

Wherefore it is prayed that the appeal be denied. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue . 

Of Counsel: 

elden McFarland, 

ARTHUR CLARK, 

Special Attorneys, 

Bureau of Internal Revenue. 

i ' 

17 Filed Nov. 10, 1930. 

United States Board of Tax Appeals. 

Docket No. 45831 
William Huggett, Petitioner, 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

Motion for Leave to Amend Answer and Amendment to 

Answer . 

Now comes the Commissioner of Internal Revenue, by 
his attorney, C. M. Charest, General Counsel, Bureau of 
Internal Revenue, and moves the Board for leave to amend 
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I 

his answer heretofore filed in the above-captiioned cause by 
including therein the following paragraphs :| 

7. Alleges that the Commissioner erred i\i understating 
the taxable gain realized by the petitioned in 1925 and 
1926 from sales of stock of the Oil Well Supply Company. 

8. The facts upon which the Respondent | relies in sup¬ 
port of the aforesaid error are as follows: | 

(a) The petitioner and his wife filed johjit returns for 

the years 1925 and 1926 under the name ofj William and 
Muriel D. Huggett. The income here in question is the 
income of the wife. | 

(b) Margaret H. Eaton, grandmother of the petitioner’s 
wife, Muriel D. Huggett, died December 22, 1912, testate. 
Under the terms of the will of the said Margaret H. Eaton, 
it was provided that certain personal property of the testa¬ 
trix be held in trust by the executor of said 1 will and that 
one-half of the income therefrom be paid to one Mabel 
Denys, daughter of the testatrix, during hed lifetime. It 

was further provided that at the death of said Mabel 
18 Denys the one-half part of said property be dis¬ 
tributed to Dorothy Denys, Gwendbline Denys, 
Muriel Denys and Margaret Denys, daughters of the said 
Mabel Denys, share and share alike, their heirfe and assigns 
forever. i 

(c) The aforesaid Muriel Denys and Muriel D. Huggett, 
wife of the petitioner, are one and the same person. 

(d) The aforesaid Mabel Denys died on IV^ay 15, 1924. 

Securities held by the executor under the terms of said 
will were thereafter distributed to Muriel D. jBuggett and 
others. Among the securities so distributed to Muriel D. 
Huggett were fifty shares of stock of the Oil Well Supply 
Company, which were a part of the original estate of Mar¬ 
garet H. Eaton. I 

(e) During 1925, as the result of a reorganisation of the 
Oil Well Supply Company, Muriel D. Huggett exchanged 
the aforesaid fifty shares of stock of the Oil y?e\\ Supply 
Company for two hundred thirty-three and one-jthird shares 
of new preferred stock and one thousand eighty-three and 
one-third shares of new common stock of said company. 
Subsequently, during said year the petitioner sold all of 

I 

3—5691o 1 


I 
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the new preferred stock and two hundred thirty-three and 
one-third shares of the new common stock for a total price 
of $28,688.28. During the year 1926 she sold the remaining 
eight hundred fifty shares of common stock for a price of 
$26,481.47. 

(f) The life expectancy as of March 1,1913, of the afore¬ 
said Mabel Denys was 22.36 years. 

(g) The fair market value of the capital stock of the Oil 
Well Supply Company as of December 22, 1912, and March 

1, 1913, was $465.90 per share. 

19 (h) The March 1, 1913, present worth fair market 

value of capital stock of the Oil Well Supply Com- 

pany, subject to a life estate therein with a life expectancy 
of 22.36 years was $195.45 per share. 

9. The Respondent relies on the following proposition of 
law: 

(a) The iifierest of the petitioner’s wife, Muriel D. Hug- 
gett, in the aforesaid fifty shares of capital stock of the 
Oil Well Supply Company was on December 22, 1912, a 
vested remainder under the terms of the will of the afore¬ 
said Margaret H. Eaton. 

(b) The basis to be used in determining the gain or loss 
from the sale of the aforesaid capital stock of the Oil Well 
Supply Company in 1925 and 1926 is the fair market value 
of the vested remainder interest of Muriel D. Huggett in 
said stock as of March 1, 1913. 

Wherefore it is prayed that this amendment be granted 
and that the deficiencies be redetermined in accordance 
therewith. 

(Signed) C. M. CHAREST, 

i General Counsel, 

Bureau of Internal Revenue. 

Of Counsel: 

elden McFarland, 

ARTHUR CLARK, 

Special Attorneys, 

Bureau of Internal Revenue. 

20 A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals. 

I 

Docket No. 45831. 

William Huggett, Petitioner, 

I 

v - 

Commissioner of Internal Revenue, Respondent. 

► 

Promulgated November 6, 1931. 

i 

Petitioner and his wife filed joint returns j for 1925 and 
3926. The wife’s grandmother died testate ip 1912, giving 
her daughter a life interest in half the income from securi¬ 
ties with a part of the remainder over to thej granddaugh¬ 
ter, the petitioner’s wife. The life tenant <|lied May 15, 
1924. In 1925 and 1926 petitioner’s wife scjld stock dis¬ 
tributed to her as remainderman. Held, following Rodman 
E. Gris com, 22 B. T. A. 979, that March 1, 191$, is the basic 
date for determining gain or loss. 

Further held that the basis is the value of the remainder¬ 
man’s interest as distinguished from the valup of the stock 

itself. Rodman E. Griscom, supra, overruled tyn this point. 

[ 

i 

James C. Peacock, Esq., for the petitioner. 

Eldon McFarland, Esq., Arthur Clark, Esq\ , and W. H. 
Trigg, Esq., for the respondent. 

The respondent determined deficiencies in inpome tax for 
the years 1925 and 1926, in the respective amounts of 
$2,232.81 and $2,592.26. The question for decision is the 
basis for determining gain or loss on the sale of stock ac¬ 
quired by inheritance. The facts were stipulated. 

Findings of Fact. 

i 

The petitioner is an individual residing at Oracle, Ari¬ 
zona. For the years 1925 and 1926, the petitioner and his 
wife filed joint returns under the name of William and 
Muriel D. Huggett. The income here in question is the 
income of the wife. 
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21 Margaret H. Eaton, grandmother of petitioner’s 
wife, Muriel D. Huggett, died testate on December 

22, 1912, and her will was duly probated in Allegheny 
county, Pennsylvania, and administered according to the 
terms thereof. The material portions of the will are as 
follows: 

I hereby direct that my Executor of this my last Will 
shall hold all stocks, bonds and interests which I may own, 
and shall collect and receive the interest, dividends and in¬ 
come therefrom and dispose of the said income as herein 
provided. 

And I further direct that mv Executor shall have the 
power at any time, when it seems best to him to sell and 
dispose of any of my stocks, bonds or interests in whole 
or in part or exchange the same for stocks or bonds in any 
companies whose securities are listed on the Stock Ex¬ 
changes and such other companies as he believes to be doing 
a safe and profitable business as his judgment may deem 
for the best interest of my estate without liability for any 
loss for so doing or being surcharged with the same and he 
is released from all such liability. 

I direct that my Executor make the following disposi¬ 
tion of the income from mv estate: 

The one-half part of said income shall be paid by my 
Executor to pay daughter Mabel Denys during her lifetime; 

The other one-half part of said income shall be paid by 
my Executor to my daughter Lulu Eaton Brown during her 
lifetime; 

At the death of my daughter Mabel Denys, I give, devise 
and bequeath the one-half part of my estate to my Grand¬ 
daughters, Dorothy Denys; Gwendoline Denys, Muriel 
Denys and Margaret Denys, daughters of Mabel Denys, 
share and share alike, their heirs and assigns forever. 

Muriel D. Huggett, wife of the petitioner herein, is the 
Muriel Denys named as a remainderman in the aforesaid 
will. 

22 Mabel Denys, named as a beneficiary for life of a 
trust estate provided for in the aforesaid will, died 

on May, 15, 1924. Securities held by the executor under 
the terms of the said will were thereafter distributed to 
Muriel D. Huggett and others. Among the securities so 
distributed to Muriel D. Huggett were fifty shares of stock 
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of the Oil Well Supply Company which were ^ part of the 
original estate of Margaret H. Eaton. 

During 1925, as the result of a reorganization of the Oil 
Well Supply Company, Muriel D. Huggett exchanged the 
aforesaid fifty shares of stock of the Oil Well Supply Com¬ 
pany for two hundred thirty-three and one-third shares of 
the new preferred stock and one thousand eighty-three and 
one-third shares of new common stock of said company. 
Subsequently, during said year, the petitioned sold all of 
the new preferred stock and two hundred thirty-three and 
one-third shares of the new common stock for p, total price 
of $28,688.28. During the year 1926 she sold tlie remaining 
eight hundred fifty shares of common stock fqr a price of 
$26,481.47. No gain or loss was reported from said sales 
of stock of the Oil Well Supply Company in either 1925 or 
1926. The respondent determined a taxable gain of 
$16,543.58 from the 1925 sale, and a taxable gain of 
$16,515.49 from the 1926 sale. In determining shid amounts 
respondent used as a basis the value of the stock as of 
March 1,1913, in the amount of $465.90 per shdre. 

The fair market value of the capital stock of the Oil Well 
Supply Company as of December 22, 1912, and March 1, 
1913, was $465.90 per share; the fair market value of the 
capital stock of the Oil Well Supply Company as of May 
15, 1924, was $1,065.59 per share; the life expectancy as of 
March 1, 1913, of Mabel Denys, named as a beneficiary for 
life of a trust estate provided for in the aforesaid 
23 will, was 22.36 years; the March 1, 19,13, present 
worth value of capital stock of the Oil Well Supply 
Company subject to a life estate therein with a life expec¬ 
tancy of 22.36 years was $195.45. 

Opinion . 

Arundell : | 

• ! 

Muriel D. Huggett, wife of the petitioner, jwas named 
as a remainderman in the will of her grandmother, who 
died in 1912, subject to a life estate in Mrs.j Huggett’s 
mother. On the termination of the life estate in 1924, 

i ' 

securities forming a part of the original estate were dis¬ 
tributed to Mrs. Huggett as remainderman in |accordance 
with the will. These same securities (disregarding change 
in form following reorganization) were sold by Mrs. 
Huggett in 1925 and 1926 for more than their March 1, 
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1913, value and more than their value at the time of dis¬ 
tribution in 1924. Petitioner concedes that, for the pur¬ 
poses of this case, the conversion of the original stock into 
new preferred and common stock may be disregarded. 

Section 204 of the Revenue Act of 1926 provides that the 
basis for determining gain or loss on the sale of property 
acquired by bequest, devise, or inheritance shall be the fair 
market value at the time of acquisition, or, if acquired be¬ 
fore March 1,1913, the value at acquisition or March 1,1913, 
value, whichever is greater. 

Petitioner claims that the date of acquisition is the date 
of termination of the life estate when the remainder ripened 
into a fee, at which time, as stipulated, the stock subse¬ 
quently sold was worth $1,065.59 per share. Respondent 
originally held that the basic value was the March 1, 1913, 
value of the stock, namely, $465.90 per share. By amended 
answer respondent now claims that the proper basis is the 
March 1, 1913, value of Mrs. Huggett’s vested remainder, 
which, translated into stock value, amounts to $195.45 per 
share. 

24 The facts in this proceeding are on all fours with 

those in Rodman E. Griscom , 22 B. T. A. 979. In 

that case we held as set forth in the svllabus that: 

•/ 

The basis to be employed in determining gain or loss on 
the sales was the fair market value of the shares on March 
1, 1913. 

Petitioner in the present case asks that we reconsider our 
holdings in the Griscom case, one of the grounds being that 
Brewster v. Gage, 280 U. S. 327, which we relied on as a 
precedent, is inapplicable, because in the Breivster case 
there was no intervening life estate. 

The parties are agreed that upon the death of the testa¬ 
trix Mrs. Huggett acquired a vested remainder. This seems 
to be in accordance with the law of Pennsylvania. In re 
BacJie’s Estate, 246 Pa. 276; 92 Atl. 304; In re Walker’s 
Estate, 277 Pa. 444; 121 Atl. 318; Houston’s Estate , 276 
Pa. 330. Mrs. Huggett’s title therefore relates back to the 
date of death of the testatrix. This principle of law, appli¬ 
cable alike tp this case and the Brewster case, was a major 
premise in the decision of the latter. While it is pointed 
out that there is a difference between the passing of real 
estate and personalty, the conclusion is reached that despite 
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the difference “the legal title’’ to the personalty “relates 
back to the date of death” as in the case of real estate. It 
is then pointed out that in the case of reajl estate and 
specific bequests of personal property “undoubtedly the 
basis * * * is its value at the time of decedent’s 
death”. Upon these premises the Court hqlds that the 
same basis should apply alike to real estate, specific 
25 bequests of personal property and oth|er property. 

The same analogy may be made in the present case 
with the same result. The fact of an intervenihg life estate 
does not destroy or even change the source of the re¬ 
mainderman’s title. The doctrine of relation back holds 
good whether or not there is an intervehing estate. 
Coolidge v. Long , 282 U. S. 582, involved trust |deeds under 
which income from the trust property was reserved to the 
settlors for life and upon the death of the surjvivor of the 
settlors the principal was to be divided amon^ their sons. 
On the death of the survivor the State attempted to impose 
a succession tax under a statute enacted after t)ie execution 
of the trust deeds. The Supreme Court held that the gift 
to the sons was completed by the trust deeds ^prior to the 
enactment of the taxing statute, saying in part:[ 

“By the deed of each grantor one-fifth of th^ remainder 
was immediately vested in each of the sons subject to be 
divested only by his death before the death of fhe survivor 
of the settlors. It was a gift in prcesenti to be possessed and 
enjoyed by the sons upon the death of such survivor. * * * 
The provision for the payment of income to the settlors 
during their lives did not operate to postpone the vesting 
in the sons of the right of possession or enjoymjent.” 


* 


* 


“The rights of the remaindermen, including! possession 
and enjoyment upon the termination of the trusts, were 
derived solely from the deeds. The situation Would have 
been precisely the same if the possibility of divestment had 
been made to depend upon the death of a third person in¬ 
stead of upon the death of the survivor of the settlors.” 

: ’ i 

****** * 

26 “The fact that each son was liable to be divested 
of the remainder by his own death before Ithat of the 
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survivor of the grantors does not render the succession 
incomplete. The vesting of actual possession and enjoy¬ 
ment depended upon an event which must inevitably hap¬ 
pen by the efflux of time, and nothing but his failure to sur¬ 
vive the settlors could prevent it. * * * Succession is 

effected as completely by a transfer of a life estate to one 
and remainder to another as by a transfer in fee.” 

Another objection made by petitioner to following Brew¬ 
ster v. Gage, is that inequalities in taxation may result 
where, for example, blocks of stock having widely different 
values at the date of testator’s death are of equal value at 
the time the remaindermen come into possession. We find, 
upon examination of the taxpayer’s brief filed in the Su¬ 
preme Court in Brewster v. Gage, that much the same argu¬ 
ment was presented there. It was apparently thought by 
the court that the suggested inequalities were not a suffi¬ 
cient reason for disturbing the basis long used by the Com¬ 
missioner. 

It was also argued by petitioner that in cases of this kind 
there has been no long established ruling of the Commis¬ 
sioner’s office. We find, however, that in Solicitor’s 
Opinion 35 (C. B. 3, p. 50) the rule is laid down with respect 
to real estate that the basis is the fair market value of the 
rights of the remaindermen at the time they vested, or 
March 1, 1913, value, if they vested prior thereto. That 
ruling was promulgated in 1920 and as far as we know it 
has been the rule of the Commissioner’s offiec all during the 
intervening eleven years. While that ruling purported to 
apply only to real estate, it has not been brought to our 
attention that any contrary ruling prevailed with respect 
to personalty. Since the promulgation of I. T. 1622 (C. B. 
II-l, p. 135) in 1923 the same ruling as in Sol. Op. 35 has 
been applied to personal property. 

27 We accordingly hold, as in the Griscom case, that 
March 1, 1913 is the basic date. 

The respondent contends that we erred in the Griscom 
case in holding that the basic value is that of the stock 
rather than the remainderman’s interest in the property. 
The petitioner claims that what was sold was stock, hence 
the stock itself must be valued. Respondent’s argument is 
that it was an interest in property that was acquired by will 
and an interest in property that was sold and that, there- 
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fore, it is the interest that must be valued apd used as a 
basis. 

It is, of course, well established that a remainderman 
under a will has the right to any increment in value that 
may inure to the corpus during the existence of the life 
estate. Gibbons v. Mahon, 136 U. S. 549. Srjch increment 
when realized is subject to tax as income. Had the trustee 
sold at a profit the gain realized would be subject to tax in 
his hands. And there is nothing in the Revetnue Act that 
exempts a gain merely because its realization is postponed 
from the trustee to the remainderman. Only the gift itself 
is exempt (sec. 213 (b) (3), Revenue Act of 1926), and this 
is the property acquired at the death of the testator. It is, 
we think, also evident that the sale of a remainder interest 
for more than the value at testator’s death whuld give rise 
to gain taxable to the remainderman. Suppos^ that, in the 
case of a tenancy for years with remainder ^>ver, the re¬ 
mainderman sells on the last day of the intervening estate 
when his remainder is worth as much as the fjee. In such 
case there would be a taxable gain of tqe difference 
28 between the value of the remainder at tpe testator’s 
death and the selling price. But if, in sujch a case, he 
sold on the following day, when his, remainder Shad ripened 
into a fee, under petitioner’s theory there woulcl be no taxa¬ 
ble gain because the property was not “acquired” by the re¬ 
mainderman until the termination of the preceding estate. 
Plainly such an incongruous result cannot be l[he intent of 
the revenue act. In the opinion of the Circuit Court of Ap¬ 
peals in Brewster v. Gage, 30 Fed. (2d) 605, it is said: 

“It surely was not the intent of Congress that the acqui¬ 
sition of a mere legal title should completely v|ipe out and 
render untaxable the gain which had been acquired by the 
equitable ownership, and which was, in fact, realized upon 
the sale made when the date of distribution arrived.” 

As above pointed out and as held in the Griscom and 
Brewster cases, the time of acquisition within the meaning 
of the taxing act is the date of the testator’s death. A 
property right was then acquired by the remainderman 
which was as perfect at that time as at the termination of 
the life tenancy. Nichols v. Levy, 5 Wall. 433. When the 
sales were made in the taxable years, the remainderman 

4—5691a ! 
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thereby parted with the identical rights vested in her by the 
will of the testatrix. Nowhere along the line was there any 
conversion of property rights which permits of a revalua¬ 
tion or new basis for gain or loss purposes. 

Section 204 of the 1926 Act provides throughout that in de¬ 
termining gain or loss on the sale of property the basis shall 
be the cost or fair market value of such property. Upon 
this is predicated the argument that the thing sold in the 
taxable year was not the same thing acquired by bequest in 
1912. But the same objection could be made in a case 

29 where the taxpayer purchased the remainder interest 
and sold the property after the life estate fell in. In 

such a case cost would clearly be the basis. The only cost 
that could be used is the cost of the remainder. We would 
not say that that cost should be increased by reason of the 
change wrought by the efflux of time, namely, the conversion 
of the remainder into a fee. 

We think there is no merit to the claim that the rule an¬ 
nounced herein is a harsh rule merely because the tax is 
higher than under the method advocated by petitioner. In 
another case the property might be sold at a loss and the 
same rule would work in the taxpayer’s favor. 

Neither do we think it proper to test the soundness of the 
rule by saying that the effect of postponing the vesting in 
possession is to increase the tax. It so happens in this 
case that the tax is increased by reason of the continued rise 
in the value of the property. On the other hand, had the 
property consisted of wasting assets, for example, mines or 
patents, the value would have diminished, and the taxes con¬ 
sequently decreased with each year that the remainderman 
was kept out of possession. 

30 As we construe the stipulated facts, the parties 
have agreed that the fair market value of the re¬ 
mainder interest adjusted to a per share value of the stock 
was $195.45 on March 1, 1913. We may assume that in 
reaching this agreed figure the parties have started with 
an accepted value for the stock of $465.90 on March 1,1913, 
and have determined the value of the remainder interest 
by reducing the fair market value of the stock to the ex¬ 
tent of the life tenant’s interest, based on a life expectancy 
of 22.36 years. This method of determining value by the 
use of mortality tables has been sanctioned in Simpson v. 
United States, 252 U. S. 547, and Ithaca Trust Co. v. United 
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States, 279 U. S. 151. In the latter case the court points 
out that as the gifts to the remaindermen “were subject 
to the life estate of the widow, of course their value was 
diminished by the postponement that would last while the 
widow lived.” It has been suggested that in peaching (our 
conclusion) two dates of acquisition were u|sed, namely, 
March 1, 1913, and the date of death of the life tenant, 
and that the value on both occasions entered into the com¬ 
putation. We think there is no merit in this criticism. The 
effective date was March 1,1913, and only the factors pres¬ 
ent as of that date were used. 

31 Viewing the case in this way, we no]w think that 
we erred in the Griscom case in taking as the basic 

value the value of the stock itself, and that the correct 
value is the value of the taxpayer’s interest 
basic date, which in this case is stipulated to 
share. 

Reviewed by the Board. 

Decision will be entered under Rule 50. 

Matthews dissents. 

Smith dissents on the second point. 

Sea well, dissenting: 

In the Rodman E. Griscom case (22 B. T. Ai 979) it was 
held that the basis for determining gain or | loss on the 
sales of property made by a remainderman who had re¬ 
ceived such property upon the death of the lifh tenant was 
the fair market value of the property on Mdxch 1, 1913, 
the ancestor having died prior to that date. By the ma¬ 
jority opinion in this case, which overrules the Griscom 
case and is upon comparable facts, it is held tl^at the basis 
is not the value of the property on March 1, lj913, but the 
present worth on that date of the property 'Which was to 
be received by the remaindermen at the time of the death 
of the life tenant. 

I dissented in the Griscom case for reasons there set 
down. The objections urged to the conclusions there 
reached appear to me to be applicable here. In addition 
to what was there said, I feel constrained to shy here that 
the present decision seems further from the (jorrect solu¬ 
tion of the problem presented than the decision in 

32 the Griscom case. The present worth on March 1, 
1913, of property which was to be received on May 


therein at the 
be $195.45 per 
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15, 1924, is, of course, less than the value of that property 
on March 1,1913. The smaller the basis on March 1,1913, 
the larger the gain, and accordingly the larger the tax, 
when the sale is made (sometime after May 15, 1924). By 
putting into effect here the doctrine of the present worth 
of property to be received at a subsequent date, the taxes 
of the remaindermen are increased far beyond what they 
would have been if the property had been bequeathed di¬ 
rectly to her without the intervention of any life estate. 
Upon what theory of law or logic can one be taxed for 
having the possession of her legacies delayed and with¬ 
held from her for 10 or 12 years? The error in this de¬ 
termination lies in the failure to recognize the fact that 
what this taxpayer sold in 1925 and 1926 contained some¬ 
thing (the fee simple) which she did not have in 1913; or 
in the effort to circumvent that fact by the application of 
a rule of law, good in settling estates, but incongruous 
and grotesque in a matter like that involved here, produc¬ 
ing exactly the reverse of what is or should be intended. 
Congress, it must be assumed, never intended such a re¬ 
sult, and the logic that would lead to it must be operating 
in reverse and under some rule of anticlimax. 

Moreover, the statute fixes the time of acquisition of the 
property as the time when the fair market value of the 
property is to be ascertained. The main opinion seems to 
hold that the acquisition of the property in this case was 
not made on one date, but on two dates, namely: 1, 
33 on (or prior to) March 1, 1913, and 2, on May 15, 
1924, when the life tenant died; else why are these 
two dates used in arriving at the “present worth” value 
of the property bequeathed? One date or the other is the 
date of acquisition, not both. On (or prior to) March 1, 
1913, an inchoate title (which in time would ripen into full 
title and permit acquisition of the property) was made; 
and on May 15, 1924, at the death of the life tenant, that 
inchoate title ripened into full title and then the property 
was permitted by it for the first time to be acquired by 
the taxpayer. 

But if the acquisition was made on the one or the other 
date, or, if possible, as the main opinion suggests, on both 
dates combined, nowhere does the statute authorize the 
“fair market value of the property” to be reduced by the 
application of the principle of the “present worth” value 
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| 

of future acquisition. If the 44 present worth”; doctrine ap¬ 
plies, then the 44 property” (as distinguished from the 
inchoate title) had not then been acquired. When the 
4 ‘property” has been acquired then the doctrine can have 
no application, for it is the “fair market value| of the prop¬ 
erty 9 9 at the time of its acquisition that the statute makes 
the basis for determining gain or loss. 

Trammell dissents for reasons substantially'! as set forth 
above. 

I 

| 

Love: 

34 I agree with the foregoing written dissent and 
desire to supplement the same in as bfief a state¬ 
ment of my theory as I am able to express in vfords. 

In my judgment the error in the prevailing opinion in 
this case is brought about by confusion of terms. 

In dealing with property rights, there are at least three 
terms that must be dealt with, viz., property, jestate, title. 

Property is the subject matter dealt with; lit may con- 
sis of realty, personalty, choses in action, or wliat is known 
as intangibles. 

Estate is the quantum of interest owned or held in the 
property. The estate may be fee simple, life estate, or for 
a term of years; it may be a freehold or less th^n freehold. 

Title is the kind or nature of the claim which t}he claimant 
asserts to the estate; it may be a legal title, hn equitable 
title, or merely a record title; it may be a perfect title, or a 
defective title. j 

To illustrate: Suppose that A owned some property, and 
held a fee simple title thereto; then suppose th^t A trans¬ 
ferred either by deed or by will, that property to B, to be 
held by B during B’s life, and further stipulated that upon 
B’s death the property should go to and be h^ld by C in 
fee simple. 

Pretermitting some differences in procedure when the 
transfer is made by deed and when made by will, B acquires 
that property, which is the subject matter of the jestate, and 
to which the title applies, immediately. B gets i life estate 
and C gets a fee simple estate. Both B and C get a legal 
title, both of which originate in the same instrument, and 
both are of the same date. C, however, does not kcquire the 
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property, which is the subject matter of the several 

35 estates and to which the title applies, until B’s life 
estate falls in. Such fall-in may occur by reason of 

the death of B, or by purchase by C from B, at which time 
he acquires the property and holds under the title which he 
got from A. To hold that the acquisition of the title to the 
fee simple estate is acquisition of the property is, in my 
judgment, carrying the accrual idea or theory to an irra* 
tional extent. 

The applicable statute involved in the instant case is sec¬ 
tion 204 (a) (5) of the Bevenue Act of 1924, which stipu¬ 
lates the basic date as the time of the acquisition of the 
property. Section 204 deals with the disposition of prop¬ 
erty by sale or otherwise, and points out and provides for 
thirteen separate and distinct methods of transfer of prop¬ 
erty, in several of which a property interest as distin¬ 
guished from property, eo nomine, is recognized. 

I assume, and feel that I must assume, that Congress 
knew the difference and distinction between the acquisition 
of title to property, and the acquisition of the property it¬ 
self. In the instant case, the remainderman did not acquire 
the property (although she did acquire a * 6 property in¬ 
terest”) until twelve years after she acquired title to that 
property. 

The facts disclosed by the record are that petitioner’s 
wife’s grandmother bequeathed to her a fee simple title 
to certain property, and a life estate to another. 

As I view the situation, Mrs. Huggett did not acquire the 
property which was the subject matter of the estate which 
she held, and to which her title applied, until after the life 
estate fell in. It may be true that by the will she acquired 
certain property, or property interest, if in this connection 
we may term the holding of an interest or a claim to prop¬ 
erty, as property, but, as before said, in dealing with prop¬ 
erty rights we must differentiate between property, estate, 
and title—and what she got by the will of her grand- 

36 mother was the title to a certain estate, and she did 
not acquire the property which she, a number of 

years afterwards, sold, until after the intervening estate 
fell in, and that estate did not fall in until twelve years after 
the grandmother’s death, and nearly twelve years after the 
basic date as determined in the prevailing opinion. The 
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statute designates the basic date as the date of acquisition 
of the property . 

I am not seriously concerned about the j incongruities 
wrought as a result of the prevailing opinion.! My concern 
is to determine what the statute means. Congress had the 
constitutional right to prescribe, as the basic date, the date 
of acquisition of the title if it so desired, Regardless of 
such incongruities. If Congress intended to do that, it 
could easily and explicitly have said so. It did not so pre¬ 
scribe, but explicitly prescribed the basic date as the date 
of the acquisition of the property, and I must assume that 
Congress understood the legal purport of its own language, 
and meant what it said. 

37 Filed Jan. 21,1932. 

To United States Board of Tax Appeals, Washington, D. C. 

Docket No. 45831. 

i 

William Huggett, Petitioner, j 

I 

v. j 

I 

Commissioner of Internal Revenue, Respondent. 

j 

The computation of the respondent filed with the Board 
on January 14,1932, has been examined and found to be in 
accordance with the determination of the Board as set forth 
in its report. Petitioner therefore joins with the respond¬ 
ent in praying that the Board enter its decision based upon 
such computation, reserving however the right to contest 
the correctness of such decision in the courts ^s provided 
by statute. 

(Signed) WM. HUGGETT, 

Petitioner, 

By (Signature:) JAMES CRAIG PEACOCK, 

Attorney for Petitioner, 
(Address:) 1366 Nat } l Press Bldg,, 

Washington, D, C . 
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38 United States Board of Tax Appeals, Washington. 

Docket No. 45831. 

William Huggett, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision . 

Pursuant to findings of fact and opinion promulgated 
November 6, 1931, the respondent herein, to-wit, on Janu¬ 
ary 14, 1932, having filed a proposed redetermination for 
the year 1925 and 1926, and the petitioner on January 21, 
1932, having filed notice of acquiescence to the said pro¬ 
posed redetermination, it is 

Ordered and decided that there are deficiencies for the 
years 1925 and 1926 in the amounts of $3,278.53 and 
$3,401.24, respectively. 

Enter. 

(Signed) CHARLES M. TRAMMELL, 

Member . 

vlh. 

Entered Jan. 26, 1932. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

39 Filed Mar. 15, 1932. 

United States Board of Tax Appeals. 

Docket No. 45831. 

William Huggett, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation under Section 1002 of Revenue Act of 1926. 

The petitioner and the respondent by their respective 
attorneys of record hereby stipulate and agree that in 
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accordance with Section 1002 (d) of the Revenue Act of 

1926 the final decision of the Board of Tax Appeals in the 

above entitled proceeding may be reviewed by the Court of 

Appeals of the District of Columbia. 

JAMES CRAIG PEACOCK, 

Attorney for j Petitioner . 

C. M. CHAREST, 

General Counsel, 

Bureau of Internal Revenue. 

1 

i 

40 United States Board of Tax Appeals^ Filed May 

10, 1932. 

In the Court of Appeals of the District of Columbia. 

B. T. A. No. 45831. 


William Huggett, Petitioner on Review, 

i 

I 

v. | 

. 

Commissioner of Internal Revenue, Respondent on 

Review. 

| 

To the Honorable Judges of the Court of Appeals of the 

District of Columbia: 

I 

i 

Now comes William Huggett of Oracle, Arizona, by his 
attorney, James Craig Peacock, and respectfully shows: 

This is an appeal from the respondent’s determination of 
deficiencies in income tax of $2,232.81 and ^2,592.26 for 
1925 and 1926, respectively. The sole issue is the proper 
basis for computing gain or loss on sales of Oil Well Supply 
Company stock during those years by petitioner’s wife, 
Muriel D. Huggett, her income having been duly included 
and reported in petitioner’s returns for those years. 

Mrs. Huggett’s grandmother died December 22, 1912, 
leaving a will in which she directed her executoy to hold all 
her stocks, bonds, etc., and collect the income therefrom, 
and further giving him power at any time whefi it seemed 
best to him to sell any such stocks, bonds, etc., <j>r exchange 
the same for other stocks or bonds without any liability for 
loss in so doing. The will further provided tljat one-half 
part of said income be paid to Mrs. Huggett’s mother dur- 


5—5691a 


34 


WILLIAM HUGGETT VS. 


ing her lifetime and that at her death “I give, devise and 
bequeath the one-half part of my estate to my” four grand¬ 
daughters, one of whom was Mrs. Huggett. 

Mrs. Huggett’s mother died May 15,1924, whereupon the 
one-half part of the estate was distributed. Among the 
securities so distributed to Mrs. Huggett were 50 shares of 
Oil Well Supply Company stock which had been a part of 
the original estate of her grandmother. During 1925 and 
1926 Mrs. Huggett sold all of said 50 shares (after having 
first exchanged them for a much larger number of shares 
of new preferred and common stock of the same com¬ 
pany). 

41 Under Section 204 of the Revenue Act of 1926 
(which is applicable to both 1925 and 1926) the basis 
for determining gain or loss from sale of property acquired 
by bequest is ‘ ‘ the fair market value of such property at the 
time of such acquisition” if acquired after February 28, 
1913, or “the fair market value of such property as of 
March 1,1913” if acquired prior to that date. It is stipu¬ 
lated that the fair market value of each of the original 50 
shares of Oil Well Supply Company stock on March 1,1913, 
was $465.90 per share and on May 15, 1924, was $1,065.59, 
per share. The respondent in his 60-day letter determined 
that the prbperty sold was acquired at the time of the 
grandmother’s death on December 22, 1912, and computed 
gain or loss on the basis of the March 1, 1913, value of 
$465.90 per share. The petitioner appealed to the Board of 
Tax Appeals on the ground that the property was acquired 
at the time of the death of the mother on May 15,1924, and 
that the basis should be $1,065.59 per share, and in his 
answer the respondent joined issue thereon. At the hear¬ 
ing before the Board, however, the respondent amended 
his answer so as to allege that the basis was not the value 
of the stock at March 1,1913, but the! value on that date of 
Mrs. Huggett’s interest therein as remainderman. In 
other words the respondent at the hearing claimed that the 
basis of $465.90 per share which he had used in his deter¬ 
mination should be reduced to $195.45 (which was the then 
present worth of $465.90 receivable at the expiration of the 
life expectancy of Mrs. Huggett’s mother which at that 
time was 22.36 years), and that the deficiencies which he 
determined should be correspondingly increased. 

The Board sustained the amended position of the re¬ 
spondent in toto, and increased the deficiencies of $2,232.81 
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and $2,592.26 for 1925 and 1926 respectively is determined 
by him to $3,278.53 and $3,421.24 respectively^ 

The petitioner is an inhabitant of Oracle, Arizona but in 
accordance with a stipulation already duly filed under the 
authority of Section 1002 (d) of the Revenue Act of 1926 a 
review by the Court of Appeals of the District of Columbia 
is sought herein. 

The petitioner alleges that in the record an4 proceedings 
before the United States Board of Tax Appeals, and in the 
decision and order of redetermination entered by said 
Board, manifest error occurred to his prejudice, and 
42 he assigns the following errors thereip upon which 
he relies to reverse the said decision hnd order of 
redetermination: 

1. The Board erred in holding that March 1, 1913, was 
the basic date for determining gain or loss. 

2. The Board erred in holding that the bfrsis was the 
value of the remainderman’s interest on the tyasic date as 
distinguished from the value of the stock itself. 

3. The Board erred in holding that Muriel D. Huggett 

acquired on December 22, 1912, the original 50 shares of 
Oil Well Supply Company stock. j 

4. The Board erred in holding that she acquired the said 
original 50 shares prior to May 15, 1924. 

5. The Board erred in holding that the property rights 
sold in 1925 and 1926 were vested in Muriel D. Huggett 
on December 22, 1912, or March 1,1913. 

6. The Board erred in holding that Muriel ID. Huggett 
had any remainder interest in the said 50 shajres of stock 
on either of those dates. 

7. The Board erred in holding that the parties have 
agreed that the fair market value of her remainder interest 
adjusted to a per share value of the stock was! $195.45 per 
share on March 1, 1913. 

8. The Board erred in holding that her interest in said 
stock had a value of only $195.45 per share on f;hat date. 

9. The Board erred in holding that the basib for deter¬ 
mining gain or loss on her sales in 1925 an£ 1926 was 
$195.45 per original share. 

10. The Board erred in holding that the basis for deter¬ 
mining gain or loss was less than $465.90 jier original 
share. 
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11. The Board erred in holding that the basis for deter¬ 
mining gain or loss was less than $1,065.59 per original 
share. 

12. The Board erred in increasing the deficiencies of 
$2,232.81 and $2,592.26 for 1925 and 1926, respectively, as 
determined by respondent. 

13. The Board erred in redetermining deficiencies of 
$3,278.53 and $3,401.24 for 1925 and 1926, respec¬ 
tively. 

43 14. The Board erred in failing to hold that Muriel 

D. Huggett acquired the original 50 shares of Oil 
Well Supply Company stock on May 15, 1924, and that 
that date was the basic date for determining gain or loss. 

15. The Board erred in failing to hold that the basis for 
determining gain or loss was $1,065.59 per original share. 

16. The Board erred in redetermining deficiencies in ex¬ 
cess of $402.44 and $723.49 for 1925 and 1926, respectively. 

Wherefore the petitioner prays that the decision and the 
order of redetermination of the United States Board of 
Tax Appeals in this mawwer be reviewed by the Court of 
Appeals of the District of Columbia, and that a transcript 
of record be prepared in accordance with the law and the 
rules of said court and transmitted to the Clerk of said 
Court, and that appropriate action be taken to the end 
that the errors complained of may be reviewed and cor¬ 
rected by said court. 

JAMES CRAIG PEACOCK, 

Attorney for Petitioner. 

District of Columbia, ss: 

James Craig Peacock, being duly sworn, says that he is 
attorney of record for the above named petitioner, that he 
has read the foregoing petition for review and is familiar 
with the statements therein contained, and that the facts 
therein stated are true to the best of his knowledge, infor¬ 
mation, and belief. 


Subscribed and sworn to before me this 9th day of May, 
1932. 

[seal.] j MARGUERITE G. DAVIS, 

Notary Public , D. C. 
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44 United States Board of Tax Appeals.' Filed May 

10, 1932. j 

I 

In the Court of Appeals of the District of Columbia. 

B. T. A. No. 45831. 

I 

William Huggett, Petitioner on Revfiew, 

I 

y 
▼ • 

i 

Commissioner of Internal Revenue, Respbndent on 

Review. 

| 

Prcecipe. 

To the Clerk of the United States Board of Tasf Appeals: 

I 

You are requested to prepare and transmit to the clerk 
of the Court of Appeals of the District of Colombia a cer¬ 
tified copy of the record in the above entitled base, includ¬ 
ing therein copies of the following: 

1. Docket entries. 

2. Petition. 

3. Answer. 

4. Motion for leave to amend answer and amendment to 
answer. 

5. Findings of fact and opinion. 

6. Dissents and dissenting opinions. 

7. Petitioner’s agreement that proposed redetermination 
conforms to Board’s findings and opinion. 

8. Judgment. 

9. Stipulation under Sec. 1002 of the Revenue Act of 

1926. ! 

10. Petition for review. 

11. This praecipe. 

JAMES CRAIG PEACOCK,. 

Attorney for Petitioner . 

l 

Service of a copy accepted and praecipe agreed to. 

C. M. CHAREST! 

General Counsel, Bureau of Internal 

Revenue, Attorney for Respondent. 
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45 Docket No. 45831. 

William Huggett, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Ap¬ 
peals, do hereby certify that the foregoing pages 1 to 44, 
inclusive, contain and are a trne copy of the transcript of 
record, papers and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal (or ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 12th day of 
May, A. D. 1932. 

[Seal U. S. Board of Tax Appeals.] 

v ! B. D. GAMBLE, 

Clerk. 

Endorsed on cover: Board of Tax Appeals. No. 5691. 
William Huggett, appellant, vs. David Burnet, Commis¬ 
sioner of Internal Revenue. Court of Appeals, District of 
Columbia. Filed May 16, 1932. Henry W. Hodges, Clerk. 


(2027) 
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Court of Appeals of tfje Uistrict of Columbia 

April Term, 1932. 

— 

I 

No. 5691. 


William Huggett, Appellant , 

v. 

David Burnet, Commissioner of Internal 
Revenue, Appellee . 


BRIEF FOR APPELLANT. 


Statement of the Case. 

The sole issue in this case is the amount of tlie tax¬ 
able profit received during 1925 and 1926 by Appel¬ 
lant’s wife on sales by her of a total of 50 shares* of 
Oil Well Supply Company stock. The deficiency 
letter was addressed to appellant and the appeal to 
the Board filed by him because for both years his 
wife’s income had been included in his return ajs per- 

* Shortly before the first sale these shares had in a reorgani¬ 
zation been exchanged for 233% shares of new preferred 
stock and 1,083% shares of new common stock of the same 
company. This exchange had no bearing upon the present 
issue and may be disregarded. See opinion of the Board at 
R. 21-22. 


i 
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mitted by Section 223 (b) (2) of the Revenue Act of 
1926 (44 Stat. 37). The facts are not in controversy 
and were stipulated by the parties and so found by 
the Board. 

The precise issue is as to what basis is to be used 
in computing the profit. 

Margaret H. Eaton, Mrs. Huggett’s grandmother, 
died December 22, 1912. Her will provided that her 
real estate and certain personal effects should be con¬ 
verted into cash, and that the net proceeds after pay¬ 
ment of certain legacies, should together with her 
stocks and bonds be held by her executor (with power 
to sell securities and reinvest the proceeds in his 
judgment and without liability for any loss so re¬ 
sulting) ; that the executor should pay V 2 of the in¬ 
come from the estate to her daughter Mabel Denys 
during her lifetime, and V 2 of the income to her 
daughter Lulu Eaton Brown during her lifetime; and 
that 


“At the death of my daughter, Mabel Denys, I 
give, devise and bequeath the one-half part of my 
estate to my Grand-daughters, Dorothy Denys; 
Gwendoline Denys; Muriel Denys and Margaret 
Denys, daughters of Mabel Denys, share and 
share alike, their heirs and assigns forever;” 

Mrs. Denys died May 15, 1924, whereupon Mrs. 
Huggett, nee Muriel Denys, became entitled to and 
received a number of securities under the paragraph 
just quoted. Among those securities were these 50 
shares of Oil Well Supply Company stock vrhich it 
so happened had been part of the original estate of 
Mrs. Eaton at the time of her death twelve years 
before. 

On May 15,1924, the fair market value of this stock 
was $1,065.59 per share and appellant’s position is 
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that Mrs. Huggett “acquired” the stock on that date 
and that this value should therefore he used as the 
basis for computing profit or loss on the subsequent 
sale of the stock by her. 

On December 22, 1912, the date of Mrs. Eaton’s 
death, and on March 1, 1913, the fair market value of 
this stock was $465.90 per share. The Commissioner 
used this value as the basis, and thereby determined 
a taxable profit of $16,543.58 from the 1925 skle and 
of $16,543.49 from the 1926 sale, and deficiencies of 
$2,232.81 and $2,592.26 for 1925 and 1926, respectively. 

While the case was pending before the Board, how¬ 
ever, and after the Commissioner had filed his answer 
to appellant’s petition, the Commissioner by leave of 
the Board amended his answer. In the amended 

i 

answer he alleged that he had erred in overstating 
the basis and correspondingly understating t^e tax¬ 
able profit on said sale; that on December 22, 1912, 
Mrs. Huggett had a vested remainder interest in the 
aforesaid 50 shares of Oil Well Supply Company 
stock; that the basis to be used in determining profit 
on the sales is only the fair market value of Mrs. Hug- 
gett’s said vested remainder interest in said shares 
as of March 1, 1912, instead of the value of the| shares 
themselves on that date; and that the deficiencies 
which he determined should be correspondingly in¬ 
creased. 

Mrs. Deny’s life expectancy as of March lj, 1913, 
was 22.36 years, and the March 1, 1913, presenlj worth 
value of Oil Well Supply Company stock subject to a 
life estate therein with a life expectancy of 22.36 
years was $195.45 per share. 

After this case had been tried and submitted to the 
Board, but before the briefs of the parties had been 
filed, the Board in Rodman E. Griscom, 22 B. T. A. 
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979 (promulgated March 31, 1931), a case substan¬ 
tially identical and on all fours with the present case, 
decided that the basis used by the Commissioner in 
his original determination (in the present case the 
March 1, 1913 value of $465.90 per share without re¬ 
duction on account of any life estate) was the correct 
basis. 

In its decision in the present case (which was pro¬ 
mulgated November 6, 1931, and is reported at 
24 B. T. A. 669 and printed at R. 19-31) the Board 
followed its decision in the Griscom case to the extent 
of holding that March 1, 1913, was the basic date for 
determining profit or loss, but expressly overruled 
its decision in that case that the value of the stock 
on that date is to be used as the basis and held that al¬ 
though shares of stock were sold the basis is the value 
of the remainderman’s interest as distinguished from 
the value of the stock itself. In other words it held 
in the present case that the basis for computing the 
profit on the sales in 1925 and 1926 was $195.46 per 
share, and redetermined the deficiencies for 1925 and 
1926 in the amounts of $3,278.53 and $3,401.24, re¬ 
spectively. 


The Statute. 

The Revenue Act of 1926 was effective for both 
years 1925 and 1926. Section 204 of that act (44 
Stat. 14) provided as follows: 

“Sec. 204 (a) The basis for determining the 
gain or loss from the sale or other disposition of 
property acquired after February 28, 1913, shall 
be the cost of such property; except that— 

* * * 

“ (5) If the property was acquired by bequest, 
devise, or inheritance, the basis shall be the fair 


market value of such property at the! time of 
such acquisition. 

* # * 

“(b) The basis for determining th^ gain or 
loss from the sale or other disposition j of prop¬ 
erty acquired before March 1, 1913, shall be (A) 
the cost of such property (or, in the cas^ of such 
property as is described in paragraph (1), (4) 
or (5), of subdivision (a), the basis as therein 
provided), or (B) the fair market value of such 
property as of March 1,1913, whichever i$ greater. 
In determining the fair market value of stock in 
a corporation as of March 1, 1913, due regard 
shall be given to the fair market value of the as¬ 
sets of the corporation as of that date.’[ 

Section 213 (b) (5) of the Revenue Act of |1926 (44 
Stat. 23) also provided 

i 

“(b) The term ‘gross income’ doe^ not in¬ 
clude the following items, which shall exempt 
from taxation under this title: 

Jfc Jfc 41 , 

'A* Tv* If 

“(3) The value of property acquired by gift, 
bequest, devise, or inheritance (but th^ income 
from such property shall be included in gross in¬ 
come)/ ’ 

Assignments of Error. 

1. The Board erred in holding that March 1, 1913, 
was the basic data for determining gain or loss. 

2. The Board erred in holding that the bpis was 

the value of the remainderman’s interest on the basic 
date as distinguished from the value of t^Le stock 
itself. | 

3. The Board erred in holding that Mbriel D. 
Huggett acquired on December 22, 1912, the original 
50 shares of Oil Well Supply Company stock.' 
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4. The Board erred in holding that she acquired 
the said original 50 shares prior to May 15, 1924. 

5. The Board erred in holding that the property 
rights sold in 1925 and 1926 were vested in Muriel D. 
Huggett on December 22, 1912, or March 1, 1913. 

6. The Board erred in holding that Muriel D. Hug¬ 
gett had any remainder interest in the said 50 shares 
of stock on either of those dates. 

7. The Board erred in holding that the parties 
have agreed that the fair market value of her re¬ 
mainder interest adjusted to a per share value of the 
stock was $195.45 per share on March 1, 1913. 

8. The Board erred in holding that her interest in 
said stock had a value of only $195.45 per share on 
that date. 

9. The Board erred in holding that the basis for 
determining gain or loss on her sales in 1925 and 
1926 was $195.45 per original share. 

10. The Board erred in holding that the basis for 
determining gain or loss was less than $465.90 per 
original share. 

11. The Board erred in holding that the basis for 
determining gain or loss was less than $1,065.59 per 
original share. 

12. The Board erred in increasing the deficiencies 
of $2,232.81 and $2,592.26 for 1925 and 1926, respec¬ 
tively, as determined by respondent. 

13. The Board erred in redetermining deficiencies 
of $3,278.53 and $3,401.24 for 1925 and 1926, respec¬ 
tively. 

14. The Board erred in failing to hold that Muriel 
D. Huggett acquired the original 50 shares of Oil Well 
Supply Company stock on May 15, 1924, and that that 
date was the basic date for determining gain or loss. 
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15. The Board erred in failing to hold tljat the 
basis for determining gain or loss was $1,065.J39 per 
original share. 

. 16. The Board erred in redetermining deficiencies 
in excess of $402.44 and $723.49 for 1925 and 1926, 
respectively. j 

. 

The Question. 

Where the residue of an estate is left in tfust to 

pay one-half of the income to one beneficiary fpr life 

and one-half of the income to another beneficia|ry for 

life, with power in the trustee to convert, sell, and 

reinvest the corpus without liability for any losjs, and 

the will further provides that “at the death off” the 

first beneficiary “I give . . . the one-hal^ part 

of my estate’’ to four named remaindermen Mshare 

and share alike,” and one of such remaindermen on 

the death of such beneficiarv receives certain Shares 

* | 

of stock which happened to have been part of tpe tes¬ 
tatrix’s original estate, what is the basis und^r the 
Revenue Act of 1926 for computing profit and Uss on 
a subsequent sale of such stock by the remainderman? 

Summary of Argument. 


Preliminary statement, Page 9. j 

I. The practical interpretation of the statute by 
the administrative agencies has been neither uniform 
nor long continued, and it thus becomes the dujty of 
this court to determine its true interpretation with¬ 
out reference to any departmental practice, Pa^e 11. 

II. The rule most recently asserted by the iCom- 


missioner of Internal Revenue and most recently! 


(i. e. 


in the present case) affirmed by the Board of Tax Ap¬ 
peals is unsound and unreasonable in law and imprac¬ 
tical and absured in fact. Page 14. 
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(a) A major fallacy in the Board’s decision 
and opinion is the assumption that during her 
mother’s life Mrs. Huggett had any remainder 
interest in these specific 50 shares of Oil Well 
Company stock. Page 15. 

(b) A second major fallacy is the assumption 
that what Mrs. Huggett sold in 1925 and 1926 
was the same (i property” that she had had under 
the will during her mother’s lifetime. Page 19. 

(c) The utter fallacy of the Board’s rule is 
demonstrated by a few illustrations of the im¬ 
possible results to which it leads and of the op¬ 
portunities which it affords for tax evasion. 
Page 21. 

(d) The fallacy of the Board’s rule is still 
further revealed on the face of its own opinions 
in the present and later cases. Page 30. 

(e) The unsoundness of the Board’s rule is 
confirmed by its being incapable of general ap¬ 
plication. Page 33. 

(f) The unsoundness of the Board’s rule is 
further confirmed by its anomalous result that if 
a lesser interest had been received the basic value 
would have been greater. Page 35. 

(g) Under recent decisions of the Supreme 
Court such an interpretation cannot be imputed 
to Congress. Page 37. 

(h) The Board misconceived the scope and 
effect of Brewster v. Gage, 280 U. S. 327 and of 
the principles announced therein. Page 39. 

(i) The Board treads on dangerous ground 
when it cites or relies upon Coolidge v. Long, 
282 U. S. 582. Page 52. 

(j) The Board’s argument that Congress 
could not have intended to have let part of the 
profit escape taxation is conclusively answered 
by both the express and implied provisions of 
prior and subsequent Revenue Acts. Page 54. 

III. The true rule is that the property sold was 
acquired by the remainderman at the death of the life 
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beneficiary on May 15, 1924, which is therefore “the 
time of snch acquisition. ’’ Page 57. 

1 

(a) This rule is the only sound, reasonable, 
and practical one. Page 57. 

(b) This rule is more nearly in accord with 
the practical interpretation by the administra¬ 
tive officials than is the decision of the Board in 
the present case. Page 64. 

(c) This rule is in accord with and Required 
by the applicable principles of the law of de¬ 
cedents’ estates and the decided cases generally. 
Page 70. 

(d) This rule is in accord with and Required 
by the applicable principles of the law df statu¬ 
tory construction. Page 74. 

i 

IV. Even if March 1, 1913, could be hel^i to be 
the basic date, the basis would be the value of the 
property on that date undiminished by the yalue of 
the life beneficiary’s interest in the income, l^age 77. 

V. Petitioner’s position is supported bV three 
sound and convincing dissenting opinions by njiembers 
of the Board of Tax Appeals. Page 82. I 

ARGUMENT. j 

The present question is one of first impression in an 
appellate court. The precise question is tljat pre¬ 
sented by a sale of specific personal property after its 
acquisition by one of several remaindermen wpo dur¬ 
ing the life tenancy had had only a remainder interest 
in the estate as a whole and not in this or an^ other 
specific real or personal property. On this entire ques¬ 
tion of sales by remaindermen, however, the greatest 
confusion has existed and the time is ripe for! an au¬ 
thoritative decision by an appellate court. Th4 statu¬ 
tory provisions have been general in their terms and 
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there has been no long continued or consistent inter¬ 
pretation by any administrative authority. On the 
contrary both the Commissioner of Internal Revenue 
and the Board of Tax Appeals have on this general 
question vacillated from one extreme through the 
middle ground all the way to the other extreme. Nor 
has the Board of Tax Appeals itself been anything 
like unanimous in respect to the conclusion reached in 
the present case. Seven out of its sixteen members 
have expressly recorded their dissent in whole or in 
part from the rule here announced, and three dis¬ 
senting opinions have been filed by members of the 
Board in this case and the related Griscom case. The 
Board’s decision in the present case is based in large 
part upon its earlier decision in Rodman E. Griscom, 
22 B. T. A. 979. An examination of the record in that 
case shows that there was no brief filed and no argu¬ 
ment made in behalf of the taxpayer. That decision, 
which in effect is the starting point of the decision in 
the present case, was thus an ex parte one, and we be¬ 
lieve that this court will also agree that it was an 
erroneous one, as not infrequently happens when a 
tribunal is denied the benefit of argument and briefs 
of opposing counsel. 

We mention these considerations so that this court 
may realize that there can be no ground for any pre¬ 
sumption of correctness in the decision here appealed 
from. And in a further effort to clear away the haze 
of uncertainty which has been built up around this 
question we are venturing to depart from what might 
seem the more conventional order for presentation of 
the several points into which our argument naturally 
divides itself. In our first and second points we set 
forth the many reasons which lead inevitably to the 
conclusion that the rule announced by the Board is 
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unsound, unreasonable, and impractical, with the hope 
that this court may thus be enabled to approach con¬ 
sideration of the affirmative argument in ohr third 
point thoroughly satisfied that the question should be 
considered de novo and with utter disregar4 of any 
previous rulings of the Commissioner or of th^ Board. 
As our fourth point we print for more convenient 
reference by this court the three vigorous and, we be¬ 
lieve, convincing opinions which represent the views 
of a very substantial minority of the membership of 
the Board. 


I. The practical interpretation of the statute by the 
administrative agencies has been neither uniform nor 
long continued, and it thus becomes the duty! of this 
court to determine its true interpretation without refer¬ 
ence to any departmental practice. 


At the very outset it cannot be too strongly empha¬ 
sized that this is no case of a consistent or lcjng con¬ 
tinued interpretation on the part of the administrative 
authorities. On the contrary both the Commissioner 
of Internal Revenue and the Board of Tax Appeals 
have been constantly changing their minds al^out the 
question here involved although the relevant provi¬ 
sions of all the revenue acts prior to that of 1^28 had 
been substantially similar. 

Up until about the time the case at bar camd up for 
trial before the Board even the Commissioner [did not 
claim the absurdly low basis of $195.45 which was re¬ 
determined by the Board (see his motion to amend his 
answer, R. 16-18). In his deficiency letter he tised as 
the basis the full March 1, 1913, value of $465.90 per 
share (R. 9), and that such had been his consistent 
position in similar cases up to that time is revealed 
by other reported cases (Rodman E . Griscom L 22 B. 
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T. A. 979, 980, 984-985; Sarah P. Barber Trusts, 25 
B. T. A. 513, 520). In the Barber case, which was not 
decided by the Board until several months after the 
present case, he did not even ask the Board to reduce 
the basis and correspondingly increase the deficiency. 
(See infra, p. 30.) Nor are these changes of mind 
confined to this precise question. They seem to have 
been typical of the attitude of the Bureau of Internal 
Revenue on this whole group of related questions aris¬ 
ing out of sales by remaindermen. For example the 
much cited Solicitor’s Opinion 35 (officially published 
by the Commissioner in Cumulative Bulletin No. 3, 
page 50), itself expressly overruled an earlier Law 
Opinion 649 which held that in a case of real estate 
the basis for determining profit on a sale by the re¬ 
mainderman after he had come into possession was 
the value of the property upon the date when the re¬ 
mainder vested in possession and which incident¬ 
ally may have been a more nearly correct ruling than 
some of the later rulings. In a word the continuous 
vacillation on the part of the Commissioner is evi¬ 
denced by the fact that he first held as just mentioned; 
that in Solicitor’s Opinion 35 he reversed this ruling 
as to real estate by substituting the value of the re¬ 
mainderman’s rights at the time of the testator’s 
death; that as we have just seen he then went along 
for another ten years or more without applying to 
personal property the same principle of reduction to 
the then present value of the right; and that it was 
not until about a year ago that it even occurred to 
him to claim, however erroneously, that this principle 
could apply to profit on the sale of personal property 
even though as here the remainderman never had 
any definite interest in the property sold until he 
actually came into the right of possession. 
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Neither has the Board of Tax Appeals, whic^i inci¬ 
dentally is an executive or administrative bohrd in 
the executive branch of the Government ( Old polony 
Trust Company v. Commissioner, 279 U. S. 716, 725), 
been any more consistent in its own rulings. Tlje par- . 
ticular question here in issue apparently did noi come 
before it until in the Griscom case, but in the! short 
period of less than eight months between the promul¬ 
gation of its decision in that case and of its decision 
in the present case it too completely changed its mind, 
and again we think in the wrong direction. Thus in 
the Griscom case, 22 B. T. A. 979, the Board ai page 
991 expressly considered and rejected the clamp. that 
the value of the stock on the basic date should be re¬ 


duced to the value of petitioner’s alleged vested in¬ 
terest therein, while in the present case (R. 24-^7) it 
turned right around a few months later and overruled 
that portion of its decision in the Griscom casp. In 
a still earlier case, Francis Frands, 15 B. T. A.11332, 
which was totally ignored but in effect overruled in 
the Griscom case the Board had held that a remainder¬ 
man under a declaration of trust of personalty d}d not 
acquire the property until the death of the life tenant, 
and that the value at the date of the life tenant’s (leath 


was the basis for computing gain or loss. And in a 
yet earlier line of cases beginning with F. W. MaUhies- 
sen, Jr., 2 B. T. A. 921, the Board had held very 
broadly that even an immediate legatee did not acquire 
property at the date of the testator’s death but only 
at the time of actual distribution upon completion of 
administration, which broad and far reaching principle 
would have been equally applicable in the present lease. 
That particular decision was overruled by the Su¬ 
preme Court in Brewster v. Gage, 280 TJ. S. 327j and 
it is only mentioned here to complete the history of 
the four different views which the Board has j sue* 
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cessively taken on various aspects of the present or 
related questions. We say four rather than three dif¬ 
ferent views because the Francis case, although de¬ 
cided prior to the Supreme Court’s decision in Brew¬ 
ster v. Gage, was not based upon the principle of the 
Matthiessen case hut was decided entirely inde¬ 
pendently upon principles which are equally applicable 
in the present case and which are not affected one 
way or the other by the ultimate decision of the ques¬ 
tion which had to be passed upon in the Matthiessen 
and Brewster cases. 

It will thus be appreciated that the principles an¬ 
nounced in the decision here appealed from not only 
have no sanction by virtue of long continued adminis¬ 
trative interpretation but on the contrary have been 
reached, both in the case of the Commissioner and of 
the Board, only as an afterthought and as a result of 
overruling in several successive steps earlier, well con¬ 
sidered, and (with the possible exception of the 
Matthiessen case) apparently sound rulings to the 
contrary. As the practice of the administrative agen¬ 
cies has not been uniform it therefore becomes the 
duty of this court to determine the true interpreta¬ 
tion of Section 204 without reference to the adminis¬ 
trative practice or interpretation. United States v. 
Healey, 160 U. S. 136, 145. 

II. The rule most recently asserted by the Commis¬ 
sioner of Internal Revenue and most recently (i. e. in 
the present case) affirmed by the Board of Tax Ap¬ 
peals is unsound and unreasonable in law and imprac¬ 
tical and absurd in fact. 

It is with great reluctance that we have felt 
obliged to include under this point so many sub- 
points. The principle announced below is, how¬ 
ever, open to criticism from so many different 



15 


aspects that no other course seems practicable. The 
whole subject matter of the present and related ques¬ 
tions has been so confused by the conflicting rulings 
already referred to in Point I that it seems Advisable 
to do everything possible to avoid further confusion. 
Consideration of the present case will be greatly sim¬ 
plified and its decision facilitated by clear thinking at 
the very outset. To that end therefore we haye sought 
to analyze clearly and separately each of the tpore im¬ 
portant criticisms which may properly be made of the 
decision below. 


i 

(a) A major fallacy in the Board’s decision and 
opinion is the assumption that during her Another’s 
life Mrs. Huggett had any remainder interest j in these 

specific 50 shares of Oil Well Supply Company stock. 

I 

We have not questioned that upon the deatlji of her 
grandmother Mrs. Huggett may have acquired a vested 
remainder (R. 22). But in what? A major fallacy 
in the prevailing opinion below is apparent ^t R. 22 
where the Board jumps from a statement that the par¬ 
ties are agreed that upon the death of the testatrix 
Mrs. Huggett acquired a vested remainder to the con¬ 
clusion that | 

“Mrs. Huggett’s title therefore relates back to 
- the date of death of the testatrix. This principle 
- of law, applicable alike to this case and the 
Brewster case was a major premise in tie deci¬ 
sion of the latter.’’ j 

It admittedly was a major premise in the Btewster 
case, which related to the date of acquisition bf per¬ 
sonalty by an ordinary residuary legatee who received 
his bequest in kind immediately upon completion of 
administration and without any intervening life or 
other estate. It is, however, a major fallacy in the 
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present case to say that this same principle of law is 
equally applicable to it. 

Bearing in mind that the sale here was of shares of 
stock, the reason thus given in support of the decision 
below could be applicable only if Mrs. Huggett had 
had a vested remainder in those shares of stock . We 
do not necessarily concede that even had she had such 
a vested remainder in such shares the same principle 
of relation back would apply for tax purposes. But 
whether it does or does not is immaterial in the present 
connection. The only point of importance here is 
that that principle could not apply if she did not have 
a vested remainder in the shares of stock . 

Did she have such a vested remainder in the stock? 
The answer does not have to be sought for in re¬ 
ported cases on other wills. It is to be found in the 
provisions of the one will in the present case. These 
are printed verbatim at R. 4 and again in the Board’s 
findings at R. 20. This court will look long and vainly 
for any bequest to Muriel Denys (who later became 
Mrs. Huggett, R. 20) of a remainder or any. other in¬ 
terest in Oil Well Supply Company stock, or in stock 
of any other company, or in any specific property. On 
the contrary all that the court will find is a direction 
to the executor to sell and dispose of any of the tes¬ 
tatrix’s stocks or bonds whenever he deems it best in 
his judgment to do so, and without liability for any 
loss in so doing; a direction to the executor to pay y 2 
part of the income from the estate to her daughter 
Mabel Denys (Mrs. Huggett’s mother) during her 
lifetime and the other y 2 part of the income to another 
daughter; and the following and sole provision of the 
will under which Mrs. Huggett (Muriel Denys) ac¬ 
quired any interest of any sort: 

“At the death of my daughter Mabel Denys, I 
give, devise and bequeath the one-half part of 
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my estate to my Granddaughters, Dorothy Denys, 
Gwendoline Denys, Muriel Denys and Margaret 
Denys, daughters of Mabel Denys, share and 
share alike, their heirs and assigns forever/ ’ 

There is nothing ambiguous about that provision. 
Neither is there any suggestion therein of a vested 
remainder in Muriel Denys with respect to a4y par¬ 
ticular property which might have formed a part of 
her grandmother’s estate at the time of her (death. 
The effect of that provision of the will is clear and 
not open to controversy. It conferred upon {Muriel 
Denys a vested remainder in not less than *4 $art of 
% part of the estate as it might exist “at the\ death 
of my daughter Mabel Denys/’ It was not only so 
worded expressly, but the other provisions of the will 
(which not merely gave the executor authority to con¬ 
vert and reconvert the particular properties (which 
might happen to make up the estate at the time of the 
testatrix’s death but affirmatively directed him to do 
so if he found it advisable) by their very nature pre¬ 
vented Mrs. Huggett from ever having any remainder 
interest in these or any other particular shares. 
There was neither assurance nor requirement that 
these 50 shares of Oil Well Supply stock should either 
(1) remain a part of the estate during the life of 
Mabel Denys, or (2) be allocated to this ratheij than 
to the other % part of the estate if they did chance 
to so remain, or (3) in turn be allocated to Muriel’s % 
or other share in this % part even if they had by 
chance so remained and so been allocated in 
instance. In a word it is nothing short of the 
lous to say that during the years from 1912 to 
Mrs. Huggett had a vested interest in these 50 
And yet such a premise is the essential 
the Board’s decision. 
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Or, to look at it from another standpoint, what 
could Mrs. Huggett have sold during her mother’s life? 
In the absence of any restraints upon alienation she 
could, of course, have sold all or part of her remainder 
in the estate. But what could she have sold with re¬ 
spect to these particular 50 shares of Oil Well Supply 
stock? Again the answer is clear and conclusive. She 
could have sold no interest in those shares because 
she had none to sell. The complete legal title to those 
50 shares was at all times in the executor as trustee, 
who not only had authority to sell them but under cer¬ 
tain conditions was under a duty to sell them. If 
Mrs. Huggett had had a remainder interest in these 
shares, she would have had some interest in them 
which she could have sold, and conversely the trustee 
could not alone have sold the complete legal title to 
the shares because he would not have had it to sell. 
There can be no question, however, that in this case 
the trustee could sell the shares outright, and it 
conclusively follows that Mrs. ^Huggett therefore had 
no remainder interest whatever in the shares during 
her mother’s lifetime. 

Mrs. Huggett, prior to her mother’s death, had a 
vested remainder interest in a part of a part of the 
estate as it might remain at the end of her mother’s 
life, and incidentally it will be noted that the will did 
not contemplate that the estate should be divided even 
into two % parts until the death of one of the life 
beneficiaries. She had nothing more. She had no re¬ 
mainder interest in these shares of stock which she 
could have sold or alienated in any way. The Board’s 
conclusion that her title to these shares of stock re¬ 
lated back to the date of her grandmother’s death in 
1912 was erroneously based on the premise that Mrs. 
Huggett all along had a vested remainder interest in 
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the shares of stock. The premise failing, the Conclu¬ 
sion fails with it. 

| 

(b) A second major fallacy is the assumption that 

what Mrs. Huggett sold in 1925 a/nd 1926 u)as the 

same “property” that she had had under the will 

during her mother f s lifetime. 

. •• 1 

In the preceding subpoint we have seen that what 

Mrs. Huggett had during her mother’s lifetime was a 
vested remainder interest in a part of the estjate as 
it might remain at the end of that lifetime. The jBoard 
has specifically found, however, that what she sold in 

1925 and 1926 was not a remainder in part of ]dart of 
an estate, or even a remainder in these or any other 
shares of stock, but specifically that it was 50 Shares 
of Oil Well Supply stock (R. 21). 

This bare statement of the facts would seenj suffi¬ 
cient. Extended argument that what she sold in! 1925- 

1926 was different property from what she hafl had 
prior to her mother’s death would seem unne 
and superfluous. After all the question in this 
not one of descent or distribution under the l^w of 
wills or of decedents’ estates. It is a question of!taxes 
under a tax law which expressly provides that {n the 
case of a sale 4 ‘of property” the factor which is being 
sought shall be the value “of such property ^t the 
time of such acquisition.” In other words the con¬ 
trolling thought is the acquisition of the property sold. 
The property sold here was the 50 shares of ^tock. 
It could not possibly have been acquired by Mrs. 
Huggett prior to May 15, 1924, because as we j have 
seen prior to that date she had no right, title, or 
interest in these 50 shares of stock. The essential 
difference between the property which she acquired 
and sold after her mother’s death and the otheif and 
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c^ssary 
case is 
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vitally different kind of property which she held prior 
to her mother’s death is clearly apparent when we 
recall that shares of stock are sold through brokers 
and on stock exchanges, but who has ever heard of a 
remainder interest in a part of a part of an estate as 
it may remain at the death of some person still living 
being sold by a broker on a stock exchange ? 

The obvious truth that even under the most favor¬ 
able view of the Board’s theory Mrs. Huggett could 
not, prior to her mother’s death, have sold the stock 
or even given away the ownership or possession of it— 
for the very good reason that she did not have it to 
sell or give—permits no other conclusion but that 
what she did sell in 1925 and 1926 was something dif¬ 
ferent from what she had prior to May 15, 1924. And 
that it was something which she did not acquire until 
May 15, 1924. Cf. Safe Deposit & Trust Co. v. Vir¬ 
ginia, 280 U. S. 83. If prior to May 15, 1924, she had 
sold everything she owned, still she could not and 
would not have sold these shares of stock and the 
vendee would have had no right to enforce delivery 
of them. 

Whether the Board’s theory could possibly be sound 
even in a case where the property sold had been the 
same property in which the taxpayer had previously 
had a vested remainder interest is an entirely dif¬ 
ferent question, although even in such an event we 
doubt its soundness. And even if Mrs. Huggett had 
had a vested remainder interest in this stock we can¬ 
not quite appreciate why the basis for computing gain 
or loss on a sale in 1925 or 1926 of the full fee simple 
title to the stock would be only $195.45 per share 
whereas if the same identical property had, prior to 
her mother’s death, been sold it could have been sold 
only by joint action of the remainderman and the life 
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tenant and they would have had bases of $195.45 and 
$270.45, respectively, or a total basis of the full 
$465.90 value of the share at the time of the testatrix’s 
death. Perhaps the respondent in his brief can en¬ 
lighten us on this and other troublesome questions to 
which the decision below has given rise. 

But that was not the present case. Here tpe prop¬ 
erty which Mrs. Huggett acquired on her pother ’s 
death was an entirely different kind of property even 
from that in which she had had a remainder interest 
prior to her mother’s death. The Board’s conclusion 
was, however, based on the premise that Mrs. puggett 
sold in 1925-1926 the same property in which she had 
had a vested remainder prior to the death of her 
mother. The premise again failing, the conclusion 
necessarily fails with it. 


(c) The utter fallacy of the Board's rule is demon- 
strated by a few illustrations of the impossible re¬ 
sults to which it leads and of the opportunities which 
it affords for tax evasion . I 

The fallacy of the Board’s rule that the batic date 
is that of the death of the testatrix rather tha^ of the 
life tenant is revealed by applying the acid! test of 
facts such as did or readily could have occurred in 
the case at bar. 

Where as in these two cases distribution dpes not 
immediately follow administration but is deferred for 
perhaps many years during the pendency of life or 
other intervening estates a final distribution in kind 
among a class of remaindermen necessarily is based 
upon the value of the assets at the time when the re¬ 
mainderman’s right to possession matures. (Cf. 
Point III (c), infra). In the Griscom case, in which 
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the rule as to the basic date applied in the present case 
was first approved by the Board, the spread between 
the 1913 value and the 1923 value was apparently so 
negligible that this aspect of the question was over¬ 
looked, and examination of the Board’s records shows 
that that case was not even briefed in the taxpayer’s 
behalf. The Board’s rule in a sense was largely 
established by default. In the present case, however, 
the spread between the values on those two dates is 
so great as to demand full and adequate consideration 
of the case from this aspect.. We believe that this can 
best be accomplished by a few illustrations based 
upon a combination of the actual facts of this case 
. with the actual quotations of a few well-known stocks 
and bonds. 

The Board has found that as part of her share in 
the y 2 part of her grandmother’s estate Muriel Hug- 
gett received at the death of her mother on May 15, 
1924, 50 shares of Oil Well Supply Company stock 
having a then value of $1,065.59 per share or a total 
of $53,279.50. If all four sisters were still living it is 
evident that the total y 2 part of the estate was on 
that date worth at least four times $53,279.50 or $213,- 
118. It is quite possible that this $213,118 might have 
been made up in some such way as follows: 


50 shares Oil Well Supply Co. 

stock @ 1065.59 .$53,279.50 

35,519 shares Virginia Carolina Chem. Co. 

stock @ 1 y 2 * . 53,278.50 

550 shares U. S. Steel stock @ 96%. 53,347.50 

Cash . 53,347.50 


_ $213,118.00 

*This and all other quotations in these illustrations are 
from the Commercial and Financial Chronicle, a recognized 
authority on market quotations. 
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and that this might have been distributed equally 
among the four sisters as follows (one of them taking 
her entire share in cash): 

Muriel: 50 shares Oil Well. $5$,279.50 

Dorothy: 35,519 shares Va. Car. Chem. $53,278.50 j 

Cash. 1.00 53,279.50 

Gwendoline: 550 shares U. S. Steel.. $53,212.50 

Cash ... 67.00 53,279.50 

Margaret: Cash . 5^,279.50 . 

$213|,118.00 

i 

Also that at the time of the grandmother’s de^th on 
December 23, 1912, the corresponding y 2 part of the 
estate might have consisted of the same j 

50 shares Oil Well Supply stock, and 
35,519 shares Va. Car. Chem. stock 

and of 

I 

2,000 shares N. Y., N. H. & H. R. R. stock, 
$136,000 N. Y. Rwys. Adj. Inc. 5s of 1932, aid 
$60,000 Mexican 5s of 1954, 

the first two of which had on May 16, 1921, beeiji sold 
at the then prevailing quotations (New Haven j stock 
18%, N. Y. Rwy. bonds 5%) and the proceeds j($44,- 
150) been reinvested in the 550 shares of U. S. Steel 
(then selling at 82 and thus costing $45,000) which 
were still on hand on May 15, 1924. Also thdt the 
$60,000 Mexican bonds had been very early sojd by 
the executor and the proceeds reinvested and turned 
over time and time again and finally, shortly before 
May 15, 1924, converted into cash in the amoufit of 
$53,297.50 which together with the $50 unused balance 
from the sale of the New Haven stock and N. Y. pwy. 
bonds accounted for the $53,347.50 cash on hand on 
May 15, 1924. 
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Let ns bear in mind that each of the four sisters at 
all times during their mother’s life estate had identi¬ 
cally the same undivided remainder interest in their 
grandmother’s estate, and that on their mother’s 
death the y> part of that estate was to be, and was, 
divided among them “share and share alike.” It 
would seem reasonable to anticipate therefore that, 
if during 1925-1926 Dorothy and Gwendoline had sold 
their stock for the same amount as Muriel sold hers 
($55,169.75), they should each have substantially the 
same taxable profit. But let us see. Under the 
Board’s original rule in the Griscom case the results 
are startling: Muriel would have a taxable profit of 
$31,874.75 while Dorothy would have a deductible loss 
of $1,534,306.50. Under the Board’s rule in the pres¬ 
ent case the results are equally startling: Muriel has 
a taxable profit of $45,397.25 while Dorothy still has 
a deductible loss in the very large amount of $611,- 
615.12.* We do not know how Gwendoline’s profit 
could possibly be computed under either case because 
the Steel stock which she received had not been held 
by the estate either on December 23,1912, or on March 
1, 1913+ It has come to our attention that in the case 
of Farley Hopkins now pending in the Board under 
Docket No. 52330, where stock which had been pur¬ 
chased by the trustees during the pendency of a life 
estate was distributed to the remainderman and there¬ 
after sold, the Commissioner in his determination used 
the cost of that stock to the trustee. But this was not 

^Virginia Carolina Chemical Company stock was quoted at 
44% on December 23, 1912, and at 32% on March 1, 1913. 
Under Sec. 204 (b) the higher of these two values would be 
used. Under the Griscom case the full value of 44% per 
share would be used while under the rule in the present case 
this would be reduced to reflect the then present value. In 
the above illustration this has been accomplished by multi¬ 
plying by 19545/46590. 
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an application of the Board’s ruling as laid down in the 
Griscom case or the present case. On the contrary it 
was just the opposite. It was a failure to apply that 
rule for the very good reason that it was 
of application. 

The impossibility of applying this rule as illustrated 
in Gwendoline’s case, and the almost equal impossi¬ 
bility of the results to which it leads as illustrated by 
a comparison of Muriel’s and Dorothy’s case can lead 
to but one conclusion. The rule is simply by its very 
nature unsound and erroneous, and conversely the 
proper basis in a case of a remainderman ijaust in¬ 
evitably be the value as of the date of the death of the 
life tenant. That is the only date when all the re¬ 
maindermen start oft evenly and are on a p^ar with 
each other. 

These illustrations reveal another and equally 
startling impossibility of the rule that the basic date 
is the death of the life tenant, and especially the im¬ 
possibility of the way in which it has been applied in 
these cases. For reasons which we have already seen 
Muriel, Dorothy, and Gwendoline, on December 23, 
1912, or on March 1, 1913, did not have segregated 
remainder interests in 50 shares of Oil Well stock, in 

. i 

35,519 shares of Virginia Carolina Chemical stock, 
in 2,000 shares of New Haven stock, and $136,000 
N. Y. Railway 5’s respectively. On the contrary they 
each had a undivided remainder interest iii all of 

i 

those securities and in the $60,000 Mexican 5’s I to boot 
(or perhaps it would be more accurate to say th(at they 
had y 2 of an undivided % interest in twice as much). 
If the rule of these cases is right as to the ba^ic date 
then on the quotations of the securities used in the 
above illustrations the total value of that part} of the 
estate (using in each instance the December 2&, 1912, 


injpossible 
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or March 1,1913, value, whichever is higher) would be 
as follows: 

50 shares Oil Well Supply Stock @ 465.90 $23,295.00 

35,519 shares Va. Car. Chem. Stock @44%.. 1,589,475.25 
2,000 shares New Haven Stock @ 126%... 253,500.00 


$136,000 N. Y. Rwy. 5’s @ 583,4. 79,900.00 

$60,000 Mexican 5’s @ 90 . 54,000.00 


$2,000,170.25 

Muriel’s % share, like that of each of her sisters 
would under the Griscom case have therefore been 
$500,042.56 and under the present case would have 
been 19545/46590 of that amount or $209,977.31, both 
of which figures are startlingly different from the 
basis of $9,772.50, which was eventually used by the 
Board in the present case. And yet it is obvious that 
if the rule of these cases as to the basic date is right 
then it must be carried to its logical conclusion and 
some figures corresponding to those just suggested 
would be nearer right than the figures which have 
been used. 

But for still another reason these figures are equally 
impossible. As we have also seen, the will did not 
contemplate or permit even the preliminary division 
of the estate into two y 2 parts until the death of one 
of the life beneficiaries many years later. It cannot 
therefore be assumed that in 1912 or 1913 these four 
remaindermen had even an undivided interest in these 
particular securities which were many years later 
either directly or indirectly distributed to them. The 
other y> part of the estate, the value of which in 1912 
or 1913 might have been very much less or very much 
greater cannot be ignored, and yet at the same time it 
cannot be figured in. All of which once again con¬ 
firms the impossibility of the rule which has been ap¬ 
plied in these cases. 
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Or again there might have been included in the 
estate in 1912 and 1913 large blocks of securities which 
during the course of the life tenancy hact become 
worthless and had thus dropped out of the inventory. 
And yet if for purposes of computing gaih or loss 
the comparison is to be with the value o| the re¬ 
maindermen’s interests in 1912 or 1913 tho^e worth¬ 
less securities cannot be ignored. All of vjhich yet 
again confirms the impossibility of the rule vfhich has 
been announced in these cases. 

It is of course not hard to find the fundamental 
reason why this rule is literally impossible^ Under 
the will each beneficiary had, not a vested right in 
these stocks or in any specific property, but merely a 
vested right in a part of a part of an undivided resi¬ 
due, ascertainment as well as possession of wjbich was 
postponed during the life of their mother. Bpt under 
the rule of these cases Muriel’s profit would be de¬ 
termined by comparing the $55,169.75 sale Iprice of 
her stock with a March 1, 1913, basis of $9,772.50 
which might have been only a small fractional part 
of the value of her remainder interest at that time 
even in % of what was actually distributed among 
the four sisters (and without taking into account a 
possible interest in some of the other y 2 paift of the 
estate or in securities which subsequently! became 
worthless).* The basic value which has been used 

*That the illustrations which we have used are tjypical of 
what actually did happen and that these 50 shares of Oil Well 
Supply stock must necessarily have constituted a different 
proportion of the estate in 1912 or 1913 than in 19^4 is con¬ 
firmed by the record. See R. 14 where it appears that Mrs. 
Huggett sold in 1926 ten other lots of well known shocks and 
bonds which had similarly been held by the testatrix at the 
time of her death, and that some had increased and some had 
decreased in value during the intervening years. 
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was thus much less than that of her remainder in¬ 
terest whereas Gwendoline’s loss would be deter¬ 
mined by comparing her same sale price of $55,169.75 
with the 1913 stock value of $611,615.12, an amount 
far in excess of the value of her remainder-interest 
in 1913. ; Thus beneficiaries owning equal interests in 
1913, and receiving equal shares in 1924, and selling 
those equal shares for the same amount in 1925-1926, 
are taxed most unequally by reason of using a basis 
for determining gain or loss that has absolutely no 
relation to the value of anything that they owned at 
the alleged basic date . Surely no such unreasonable 
and inequitable intent can be attributed to the statu¬ 
tory provisions which are quoted at page 4 of this 
brief. 

The illustrations which we have used also reveal 
the wonderful opportunity for tax evasion or avoid¬ 
ance opened up by the rule which has been announced 
in these cases. If Muriel had large losses on other 
transactions she would naturally have had no objec¬ 
tion to taking the stock which on this absurd basis 
would show the greatest profit, whereas if Dorothy, or 
one of the other sisters already had large profits on 
other transactions she would naturally elect to take 
the stock which would show the largest loss. In the 
same way a shrewd remainderman might often be 
able to take advantage of an innocent one or of one 
less well posted. The rule for determining profit 
clearly should not be one which would thus give the 
beneficiaries an election to shift tax liabilities among 
themselves at will, as is permitted and encouraged 
by the rule which has been laid down in these cases. 
Brewster v. Gage, 30 F. (2d) 604; affirmed 280 U. S. 
327. That case related to the basis in case of a sale 
by a residuary legatee and is discussed at length in 
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subpoint (h) infra. Our immediate interest, however, 
is in what the Circuit Court of Appeals for the Second 
Circuit said at page 605: 

“ Moreover, it would be an unfortunate con¬ 
struction, which is not demanded by the statute, 
that would place it within the power of personal 
representatives and the real owners, namely, the 
legatees or distributees, to defer distribution in 
order to escape tax. This should be avoided. 
Frequently the personal representatives h n d the 
beneficiaries are the same persons or members of 
the ^same family, and the temptation would be 
opened, where there is a period of rapidly in¬ 
creasing values, to defer distribution u^til, in 
the judgment of all concerned, the peak in the 
market had been reached, so that thereafter sales 
of the distributed property would register little 
.or no profit and perhaps losses. It would not do 
to permit heirs and devisees to bring about a post¬ 
ponement of the acquisition of property fqr such 
purposes.’’ 

The rule of the present case would thus seenj. to be 
impossible of application in every sense of tha^; term. 
It is figuratively impossible in many instances because 
of the unreasonable and unjust results which it pro¬ 
duces. It is literally impossible in other ca^es be¬ 
cause it is simply not capable of application. Tfye rule 
is unsound and unreasonable for the further reason 
that even if the date of the testator’s death is the 
proper basic date the then value which should b^ used 
as a basis was the pro rata share of the value of the 
entire residuary estate at that date, and not thq value 
of a then necessarily unknown share to be determined 
by a division at some uncertain future date in ac¬ 
cordance with the yet unknown values at that future 
date. 
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It thus needs only a few out of the many possible 
combinations of illustrations to demonstrate that this 
rule necessarily falls of its own weight. Fortunately 
there is a sound and practical solution to the question, 
which also finds ample support in the authorities as 
we shall see later in Point III. 

(d) The fallacy of the Board 7 s rule is still further 
revealed on the face of its own opinions in the present 
and later cases. 

The fallacy of this rule is strikingly demonstrated 
in Sarah P. Barber Trusts, 25 B. T. A. 513. In that 
case the decedent had left a will creating a number of 
different trusts out of her residuary estate. In one 
instance 100 shares of a certain stock were sold by a 
trustee under one of the trusts which arose im¬ 
mediately upon the distribution of the estate. At page 
519 the Board held— 

“ following Brewster v. Gage, 280 U. S. 327, that 
the stock was acquired at the date of the de¬ 
cedent’s death and the value of the stock on 
that date was the basis for the computation of 
gain to the testamentary trustee upon the dis¬ 
position of the stock. Our ruling is the same in 
this case as to these 100 shares.” 

But there were another 100 shares of the same stock 
which were sold by the testamentary trustee at the 
same time. These shares, however, had first beeA 
given as the corpus of another one of the trusts for 
the benefit of a daughter until her marriage or death, 
upon the happening of which they were to become a 
part of the residuary estate and thus go into a second 
trust in which they were held at the time of the sale, 
the daughter having married several years after the 
decedent’s death. The Board held at 520— 
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“As to these shares the petitioners (the 
trustees) are remaindermen under the will. In 
William Huggett, 24 B. T. A. 669, and in Rod- 
man E. Gris com, 22 B. T. A. 979, we held that a 
testamentary remainderman acquires the prop¬ 
erty at the death of the testator. The, Huggett 
case overruled the Griscom case on on^ point in 
holding that the value of the remainderman’s 
right rather than the value of the property which 
he ultimately received was the proper basis for 
gain or loss upon the subsequent disposition of 
the property itself. But this principle can not * 
be applied in this case, for the Commissioner has 
computed the gain on the value of the stcjck at the 
date of the death of the testatrix, has hot asked 
for an increased deficiency, and has not furnished 
data upon which to make a determination of any 
other value than the one he has used. We simply 
affirm the-Commissioner on this point, the gain 
or loss on the sale of the 200 shares of stock of 
Barber & Company, Inc., will be computed upon 
the basis of the stipulated value of the stock on 
the date of the death of the testatrix.” 

i 

There is no question that the facts with rdspect to 
the second trust brought it within the rule in the pres¬ 
ent case which is cited and relied upon, but| neither 
can there be any question that the Barber ea^e again 
demonstrates the inherent inconsistency and impos¬ 
sibility of that rule. Here are two successive trusts. 
Under Brewster v. Gage it is finally decided J;hat the 
trustee under the first trust acquired full title to the 
property on the date of the death of the testatrix. 
How then could the trustee under the second trust, 
who was a remainderman and did not come iijito pos¬ 
session until the termination of the first tru^t, have 
acquired identically the same property at identically 
the same time? The impossibility of the rul4 of the 
present case is thus even more apparent in th.e \Barber 
case where there happened to be in the same case and 

3 
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at the same time sales of two similar items of prop¬ 
erty by an immediate legatee and by a remainderman 
respectively. 

In its opinion in the present case the Board only 
on one occasion ventured into the field of illustration. 
That one illustration is not, however, a very happy 
one. Like the illustrations which we have already 
given, it tends to hurt rather than help its case. We 
refer to the following portion of its opinion at R. 25— 

“ Suppose, that, in the case of a tenancy for 
years with remainder over, the remainderman 
sells on the last day of the intervening estate when 
his remainder is worth as much as the fee. In 
such case there would be a taxable gain of the 
difference between the value of the remainder at 
the testator’s death and the selling price. But 
if, in such a case, he sold on the following day, 
when his remainder had ripened into a fee, under 
petitioner’s theory there would be no taxable gain 
because the property was not ‘acquired’ by the 
remainderman until the termination of the pre¬ 
ceding estate. Plainly such an incongruous re¬ 
sult cannot be the intent of the revenue act.” 

While this result is nothing like as incongruous as 
some which we have already seen, it is not even as in¬ 
congruous as the Board seemed to think it. It might 
just as well be that there would be no difference in 
the profit whether the sale was on the last day of the 
intervening estate or on the first day of the remainder¬ 
man’s possession, or that there might be a greater 
taxable gain under our theory than under the Board’s 
theory, j If the stock as here had been quoted at 
$465.90 on March 1, 1913, but at $195.45 at the time 
of the death of the life tenant the result would be the 
same whether it was sold the day before or the day 
after the termination of the life estate and there would 


be no profit in either event. Or if the stock had gone 
down to less than $195.45 there would be a greater 


taxable grain or a lesser loss under our 


theory 


than 


under the Board’s theory. The point is not that our 
theory is the right one because it happens to be the 
more advantageous in the present case, but rather 
that it is the right one because it is sound and rjeason- 
able and practical and produces a uniform and j equit¬ 
able result, whereas the Board’s theory possessed none 
of those qualifications. 

(e) The unsoundness of the Board’s rule is con¬ 
firmed by its being incapable of general application. 

If the Board’s rule is sound it would by thej same 
token be capable of general application to all| sales 
by remaindermen after coming into possession.1 But 
it is not capable of such application, and its |gross 
inadequacy in this respect is itself a persuasive 
argument of its unsoundness. J 

That it cannot be generally applied is readily ap¬ 
parent. One large and frequently occurring cliss of 
cases to which it is inapplicable consists of those in 
which assets have been converted and the proceeds 
reinvested by the trustee during the pendency of the 
intervening term. That possibility has already been 
sufficiently illustrated under subpoint (c), suprai and 
need only be mentioned at this point. 

There is, however, another class of such cases ydiich 
arise not infrequently and which afford a most inter¬ 
esting proof of the inadequacy of this rule. An in¬ 
stance of this sort is afforded by the same case of 
Sarah P. Barber Trusts, 25 B. T. A. 513, which was 
discussed in another connection in the immediately 
preceding subpoint. There, as in the Griscom ancjl the 
Huggett cases, the Commissioner had in his dfeter- 
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mination used as a basis the full value of the stock at 
the date of the testatrix’s death, and although the case 
was not decided by the Board until more than three 
months after its decision in the present case, he was 
nevertheless held by the Board to the basis which he 
had originally used. At page 520 the Board refers to 
the Huggett case having overruled the Griscom case 
in holding that the value of the remainderman’s right 
rather than the value of the property which he ulti¬ 
mately received was the proper basis. The opinion 
then continues to the effect that this principle cannot 
be applied because the Commissioner had used the full 
value of the stock, and had failed to ask for an in¬ 
creased deficiency or to furnish “data upon which to 
make a determination of any other value than the 
one he has used. We simply affirm the Commissioner 
on this point.” The Board’s opinion is most naive. 
It so happens that in that case the term of the inter¬ 
vening trust was until the marriage or death of the 
life beneficiary and there was a very good reason why 
the Commissioner had not furnished the necessary 
data, j He could not do so. While there may be tables 
showing more or less accurately the life expectancy 
of a girl or of a widow we have never heard of any 
serious attempt to work out a table showing her mar¬ 
riage or remarriage expectancy. Which once again 
confirms the fundamental unsoundness and the utter 
impracticability of the rule laid down in the Huggett 
case. The only difference between the trusts in the 
two cases was that in the present case it was until the 
death of the beneficiary while in the Barber case it 
was until her death or marriage. That is certainly 
not a fundamental difference from the standpoint of 
computing income tax on a subsequent sale by the 
remainderman as concerns whom the details of the 
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intervening life estate are merely incidental.! It is 
obvious that substantially the same rule should apply 
in both cases, and if as here the rule that h^s been 
promulgated is so impractical that from its very 
nature it cannot be so applied there is something fun¬ 
damentally wrong with the rule. j 

i 

(f) The unsoundness of the Board’s rule is further 
confirmed by its anomalous result that if a lesser in¬ 
terest had been received the basic value woulfl have 
been greater. ! 

Even if for the sake of argument we assume, as did 
the Board, that Mrs. Huggett all along had a re¬ 
mainder interest in the stock itself, the Boards action 
in affirming the Commissioner’s latest guess would 
produce such a serious anomaly as to cast grave doubts 
upon the soundness of the rule which has beein here 
applied. 

As we have seen in Point I both the Commissioner 
and the Board have been constantly jumping from one 
position to another with respect to the basis to be 
used in the case of a vested remainder. With xjespect 
to a contingent remainder, however, the story has 
been just the opposite. The interpretation Of the 
Revenue Acts has been so uniform and consistent and 
has so long prevailed that it is entitled to great freight 
and must be presumed to be correct within the rule of 
Logan v. Davis, 233 U. S. 613. j 

As long ago as 1920, while the Revenue Act of 1918 
was still in effect the Commissioner ruled in 0. JD. 727 
(C. B., page 53)— j 

“ Where in a bequest of property the remainder¬ 
men have only a contingent interest prior i;o the 
death of the life tenant, the basis for determining 
gain or loss from a sale of such property tyy the 
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remaindermen is its value as of the date of death 
of the life tenant.’’ 

That rule has been repeatedly reaffirmed, the last time 
just a few months ago in G. C. M. 10260, published in 
the weekly Internal Revenue Bulletin of March 28, 
1932, where at page 3 is found the following— 

“the position of this office has been that one who 
has a mere contingent interest does not ‘acquire’ 
the property in question until his interest becomes 
vested. (0. D. 727, C. B. 3, 53; S. M. 4640, C. B. 
V-l, 60.) (See also I. T. 1622, C. B. II-l, 135; 
S. O. 35, C. B. 3, 50.)” 

In the present case the Board found as facts that the 
value bf one share of Oil Well Supply Company stock 
on May 15, 1924, at the time of the death of the life 
tenant was $1065.59 per share; that its value on De¬ 
cember 22, 1912, or March 1, 1913, was $465.90; and 
that its March 1, 1913, present worth value subject to 
Mrs. Denys’ life estate therein was $195.45 (R. 21). 
The Board also ruled that in accordance with the law 
of Pennsylvania Mrs. Huggett’s remainder was a 
vested one (R. 22). Under its rule in the Griscom 
case it would have held the basis in the present case 
to have been $465.90 per share but it overruled that 
decision to the extent of holding that in the present 
case the basis was the reduced March 1, 1913, value 
of $195.45. 

If, however, Mrs. Huggett had received a lesser 
rather than a greater interest there would never have 
been any controversy. If her remainder had been a 
contingent one instead of a vested one the basis would 
have been the $1065.59. In other words her basis 
would have been $870.14 greater per share all because 
she had received a lesser rather than a greater in¬ 
terest under the will. Under the successive decisions 
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in the Griscom case and the present case the 


basis has 


been stepped down twice in the case of a Rested re* 


hinder. 
To the 


mainder as compared with a contingent rem 

What is the explanation of this anomaly? 
best of our knowledge there is none. But if th$ Board’s 
rule is the sound and correct one there must be an 
explanation, and the respondent must be able to ex¬ 
plain it in his brief. We leave the matter Ivith this 
challenge to him. 

(g) Under recent decisions of the Supreme Court 
such an interpretation cannot be imputed to Congress. 

During the entire lifetime of her mother M|rs. Hug- 
gett admittedly had no control of these 50 shares of 
Oil Well Supply Company stock, she had no lhgal title 
thereto, she had no beneficial ownership therein, and 
naturally she had no means to enforce any of such 
rights. The Board has nevertheless so interpreted 
the statute as to hold that her profit or loss should be 
computed on a basis which uses as a starting point 
the value of the stock itself at a time twelve years be¬ 
fore she had any of these rights in it. In Handy & 
Harman v. Burnet, 284 U. S. 136, the question was 
whether a consolidated return could be filed for in¬ 
come and profits tax purposes under the Revenue Act 

of 1918. The Supreme Court held at page 14l— 

I 

“It would require very plain language ito show 
that Congress intended to permit consolidated re¬ 
turns to depend on a basis so indifferent |and un¬ 
certain as control of stock without title, beneficial 
ownership, or means to enforce it.” 

In that case the taxpayer did at least have cotntrol of 
the stock. In the present case Mrs. Huggett|did not 
even have that much interest in it on the alleged basic 
date. The words just quoted are strikingly apt in 
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the present situation where both the facts and the 
issues in these two cases are so different from those 
in the Brewster case. The report of that case shows 
the facts to have related merely to an ordinary resi¬ 
duary legatee taking immediately upon administra¬ 
tion of the estate. Examination of the record of the 
case not only confirms that those were the only facts 
involved but shows that neither the issue nor the 
argument in any way suggested the very different 
situation of a remainderman coming along many years 
later and after an intervening life estate. 

There can be no question, therefore, that Brewster 
v. Gage, is not per se controlling, and we turn now to 
consider whether the rule laid down therein is or 
could be applicable to the present situation. 

The fundamental error in the Board’s decision in 
the present case is its ruling that March 1, 1913, was 
the basic date (R. 24). That ruling is in turn based 
on the authority of the Griscom case (R. 22-24). 
Turning to that case (22 B. T. A. 979) we find that its 
decision was based on the supposed authority of 
Brewster v. Gage, and that after a long quotation 
from the Supreme Court’s opinion in the latter case 
the Board thus sums up its own position at page 991 
(italics same as in original)— 

“The above language of the Supreme Court 
might well be paraphrased and applied with equal 
finality to the issue here presented, particularly 
that portion thereof which states that petitioner’s 
right to have his share of the residue at a later 
date vested immediately upon testator’s death, 
that at that time he became enriched by its worth, 
which was directly related to and would increase 
or decline correspondingly with the value of the 
property, that notwithstanding the postpone¬ 
ment of transfer of the legal title to him, Con¬ 
gress unquestionably had power and reasonably 
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might fix value at the time title passed from the 
decedent as the basis for determining gain or 
loss upon sale of the right or of the property 
before or after the decree of distribution, that 
there is nothing in the Revenue Act toj indicate 
one basis for realty and another for personalty, 
rather the generality of the words indicates that 
value at the date of testator’s death should be 
taken as the basis in all cases, and finally, that 
the legal title given by the testator relates back 
to the date of his death. It is our opiniqn, there¬ 
fore, that the period during which the residuary 
trust existed, is so analogous to the peribd of ad¬ 
ministration, during which time administrators 
or executors hold a decedent’s estate in irust for 
the proper administration of the estate j and for 
distribution of the residue, that the rule lqid down 
in the Brewster case is applicable to the| present 
situation of an intervening life estate ydth re¬ 
mainder over. ’ ’ I 


Before turning to the Brewster case itself fwe com¬ 
ment briefly on the Board’s opinion as summarized in 
the above excerpt. The Board’s conclusion that the 
quoted language of the Supreme Court mighi be ap¬ 
plied with equal finality to the issues presented in the 
Griscom case is erroneous in several vital respects. 

The Board assumes that in both cases the re¬ 
mainderman at the very outset became enriched by 
his share of the residue which was directly reflated to 
and would increase or decline correspondingly with 
the value of the property. We have seen thaj this is 
not necessarily true and that there are man^r cases 
where just the opposite result would occur, because 
the property acquired many years later was j neither 
the same as nor even coextensive with the property in 
which he originally had the remainder interest. The 
property in question, which was eventually deceived 
and sold in the Griscom case might have represented 
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ally turned over to a legatee must therefore under the 
doctrine of relation adopted by the Supreme Court 
be deemed to have always been held 100% for the 
legatee. , This is all rather theoretical but it is not 
illogical. 

If, however, that theory is applied, as it now has 
been applied by the Supreme Court, to the case of 
legatees taking immediately upon completion of the 
administration of the estate, it must be applied con¬ 
sistently and to its logical conclusion. When the point 
is reached where it can no longer be applied, then by 
that very token the answer must be the other way. 
And right here we have the case which is beyond that 
point and in which the answer must be the other way. 
Let us reduce the issue to its simplest terms as the 
Board did in the Griscom case at page 991 where it 
referred “to the present situation of an intervening 
life estate with remainder over.” For whose benefit 
was that intervening life estate held? By its very 
nature it was entirely antagonistic to the remainder¬ 
man’s title as it kept him out of possession, use, and 
benefit of what otherwise would become his. The 
excut or may be and has been assumed to have been 
holding, for the exclusive benefit of the ultimate lega¬ 
tee, all the property which was not required for the 
satisfaction of debts. But in this case that legatee was 
the trustee for the life tenant. He in due course ac¬ 
quired the property and then did just the opposite 
and held against the interest of the remainderman, 
and as long as the life tenant lived, this adverse hold¬ 
ing by her or in her behalf postponed the remainder¬ 
man’s enjoyment of the property and kept her out of 
possession. It is apparent therefore that the holding 
of the title by “an intervening life estate” was of 
just the opposite nature from any holding of the title 
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by an executor, and that there can be no such ajnalogy 
as that assumed by the Board. 

That the two cases are far from analogous in this 
respect was also recognized in the decision of the Cir¬ 
cuit Court of Appeals in Brewster v. Gage, 30 Ij\ (2d) 
604, which was affirmed by the Supreme Court. The 
residuary legatee in the Brewster case had the (entire 
beneficial ownership of the stock for the whole period 
after the testator’s death. The remainderman in the 

_ I 

Griscom case had nothing of the sort. His rightb were 
subject to a prior right in the life beneficiary for 
whom together with the trustee there was carved out 
the complete legal and beneficial ownership for a life¬ 
time which in the Griscom case turned out to bej about 
eleven years. In the Brewster case the only thifig that 
was carved out was described by the Circuit Coprt of 
Appeals at page 604 as follows: 

“The legal title which is outstanding in the ex¬ 
ecutor during the period of administration fias no 
value in and of itself, and, had it been sought to 
have been made the subject of a sale, carrying no 
right to equitable title, it would have commanded 
no price nor interfered with the carrying 0ut of 
the trust of the administrator. ’ 9 

! 

That the estates which were carved out in those two 
cases were so fundamentally different as to prevent 
any possible analogy such as assumed by the Bo^rd is 
apparent beyond any question. 

If now we turn to the opinion of the Supreme Court 
itself in the Brewster case we find nothing there ’jvhich 
either conflicts with our position or requires th£ ap¬ 
proval of the rule laid down by the Board. On the 
contrary we find that the fundamental principles (upon 
which that decision rests, when applied to the |very 
different issue in the Griscom case or the present (case, 
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support our position rather than that taken by the 
Board. 

The whole theory of the Brewster case was that upon 
the death of the testator there vests in each of the 
legatees the right to his distributive share of so much 
as remains after administration and the right to have 
it delivered upon entry of the decree of distribution; 
that the decree of distribution confers no new right 
but merely evidences right of possession and requires 
the executor to deliver the property to the legatee; 
that specific bequests are not substantially different 
from general bequests for the purpose of computing 
gain or loss on an eventual sale and that in the case 
of specific bequests the property is often turned over 
to the legatees or sold by them prior to the entry of 
the decree for final distribution; that it had become 
established that the basis in cases of sales by the 
executor should be the date of the testator’s death 
and that there appeared no good reason why a dif¬ 
ferent basis should be used in the case of ordinary 
legatees; that this was in accordance with the long 
established practice of the Commissioner of Internal 
Revenue; that the rule so established is reasonable 
and does no violence to the letter or spirit of the pro¬ 
visions construed; and that a reversal of that rule 
would be likely to result in inequality. 

When we analyze the opinion in Brewster v. Gage 
we find that no one of the first six of the seven rea¬ 
sons just cited is applicable to or comparable with the 
present case, and that the seventh of these reasons 
requires (for reasons already indicated in subpoint 
(c) supra) just the opposite rule from that reached in 
the Brewster case. It is apparent therefore that the 
Brewster case cannot be controlling in support of the 
Board’s rule in the present case and that on the con- 
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trary it argues very strongly in favor of the rule for 
which we contend. 

The ratio decidendi of the Brewster case| is by its 
very nature limited to the case of an immedia]te legatee 
as contrasted with a remainderman, and by i the same 
token is equally inapplicable to the latter. In a deci¬ 
sion which expressly seeks by a “ practical interpreta¬ 
tion of an ambiguous or doubtful statute” to accord 
like treatment to all of the immediate beneficiaries 
under a will the court built up its opinion by , applying 
such principles as that the title taken by the Executors 
was “not for themselves but in the right bf others 
. . . for distribution of the residue;” thdt the de- 

1 1 i 

cree of distribution “confers no new right”; that it 
merely “evidences right of possession in th^ . . . 
legatees and requires the . . . executors to de¬ 
liver it to them”; and that “the legal title !so given 
relates back to the date of the death.” Thib may all 
be summed up to the effect that the title helfi by the 
executor in the residue that is eventually distributed 
to the legatee was being held all the time by the execu¬ 
tor for the benefit of the legatee and of the legatee 
alone. | 

If the issue is to be decided by the application of 
that line of reasoning, the conclusion is reasonable and 
logical enough that the title eventually held by the 
legatee relates back to its original acquisition for him 
by the executor. 

But let us apply that same line of reasoning to the 
remainderman and we find that the Brewster case not 
only does not conflict with but actually sustains the 
position of the present petitioner. The life tenant 
was the sole beneficiary of the trust and the title of 
the trustee was for the benefit of the life tenatnt; the 
death of the life tenant did not evidence an existing 
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right but actually conferred a new one so far as the 
remainderman is concerned; and the legal title which 
the remainderman so acquired could not possibly re¬ 
late further back than to May 15,1924, because up to 
that date the trustee had a perfectly good and antagon¬ 
istic legal title for the benefit of another. 

We cannot conclude this discussion of the Brewster 
case without noticing the Board’s suggestion at R. 24 
that examination of the taxpayer’s brief filed in the 
Supreme Court in that case shows that much the same 
argument was there made that inequalities in taxes 
may result where, for example, blocks of stock having 
widely different values at the date of testator’s death 
are of equal value at the time the remainderman came 
into possession. The Board further comments that 
the Supreme Court apparently thought the suggested 
inequalities were not a sufficient reason for disturbing 
the basis long used by the Commissioner. 

It is true that in the taxpayer’s brief in that case a 
little over a page is devoted fo the dilemma which 
would arise where an executor sells property received 
from the decedent and buys other property which he 
eventually distributes to residuary legatees, and to 
the serious inequality which would result where one 
legatee takes stocks worth more than at the time of 
the testator’s death while another takes stock worth 
the same on both dates. But the Government is 
scarcely in a position to capitalize the faet of the Su¬ 
preme Court’s failure to accept that argument as con¬ 
clusive in that case, for in its brief it successfully took 
the position that such inequalities would result only 
in unusual cases, that such occasional hardships are 
beyond judicial cognizance and may be avoided in the 
usual case by an equal distribution of each class of 
securities, and that 
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“At any rate, this Court is now dealing only 
with the case in hand, and difficulties that arise in 
imagined circumstances do not require present 
consideration. ’ ’ 


un- 


But these very factors which perhaps may b^ 
usual” or “occasional” in a case of mere administra¬ 
tion of a decedent’s estate are on the contrary very 
often usual and of regular occurrence in trusts f^r life 
or other long terms. And as the court in the Brewster 
case was by the Government’s own admission ^deal¬ 
ing only with the case in hand” the court cannotjby its 
action there be presumed to have prejudiced it any 
way the giving to these factors the consideration rwhich 
they justly deserve in the very different situation pre¬ 
sented by the present case. 

In sustaining the Government’s position in the Brew¬ 
ster case the Supreme Court’s opinion shows cjearly 
that it was not so much a case of holding the taxpay¬ 
er’s argument inapplicable as of holding the Govern¬ 
ment’s argument more applicable. This is especially 
apparent when the opinion is compared with the j sum¬ 
mary of the Government’s argument at the beginning 
of its brief, the gist of which was summed upj in a 
single sentence— 

“The regulations find support in reason an<p. au¬ 
thority, are calculated to carry out the congres¬ 
sional purpose, are in harmony with the statute, 
and hence have the force and effect of law.” ! 

But that even a provision of the statute itself m^y be 
valid as applied to one “person or circumstanceM and 
invalid as applied to “other persons or circumstances” 
is expressly recognized by the saving clause of! Sec. 
1213 of the very Revenue Act of 1926 (44 Stat. 130) 
here in question, and if that is true of the statute, ! how 
much more true must it be of mere regulations or! rul- 
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ings thereunder. The mere fact of the Supreme 
Courts decision in the Brewster case affords no pre¬ 
sumption therefore that a similar regulation is equally 
valid with respect to the very different circumstances 
presented by the case at bar. 

In final analysis the Supreme Court in the Brew¬ 
ster; case approved the basis used by the Commissioner 
because it was reasonable. The gist of its opinion will 
be found in a single sentence near the end of page 
336— 

“The rule so established is reasonable and does 
no violence to the letter or spirit of the provisions 
construed.” 

The Supreme Court thus in effect held that the rule 
of reason must apply in the construction of these pro¬ 
visions of the Revenue Act. That is the real decision 
in the Brewster case, and application of that principle 
to the facts of the present case may not and does not 
result in precisely the same rule as it did in that case. 
The basis or rule used here by the Commissioner and 
Board is not a reasonable one. The Brewster case 
therefore holds against it rather than for it. 

And for authority that application to the present 
case of the rule used in the Brewster case would be 
“unreasonable” and hence contra rather than in ac¬ 
cord with that decision we need go no further than 
the respondent’s own G. C. M. 10260 (officially pub¬ 
lished in weekly Internal Revenue Bulletin for March 
28, 1932, page 2). Referring to section 113 (a) (5) of 
the Revenue Act of 1928 that opinion rules at page 6— 

“The third sentence specifically shows that 
Congress regarded the ownership of an ordinary 
distributee or general legatee to be too insubstan¬ 
tial at the decedent’s death to warrant fixing his 
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basic date as of that time. If this is so in thb case 
of an ordinary legatee or distributee whebe the 
only contingency involved is the possibility that 
the decedent’s estate may be consumed in paying 
debts, or in satisfying other prior legacies] it is 
much more true in the case of a taxpayer who is 
not even in existence at the decedent’s deaih, or 
in the case of a taxpayer who, although then in 
existence, has, at that time, only a contingent re¬ 
mainder. The interest of such persons are not 
only subject to the possibility that the decedent’s 
estate may be consumed by debts, but they art also 
subject to the additional contingencies thajt the 
taxpayers in question may never be bom, or if al¬ 
ready in existence at the decedent’s death, to the 
contingency that they may never outlive the life 
tenant. To fix the basic date of the property in 
the hands of such persons at the time of the de¬ 
cedent’s death, while postponing the basic date 
of the property in the hands of ordinary legatees 
and distributees until the date of distribution, 
would be inconsistent and unreasonable, an^ di¬ 
rectly opposed to the spirit and purpose of sec¬ 
tion 113 (a) 5. It would achieve the very opposite 
of what Congress intended.” j 

If to fix the decedent’s death as the basic date of the 
property in the hands of such persons would be un¬ 
reasonable, surely it would be equally unreasonable to 
do so in a case such as that of Mrs. Huggett who did 
not even have a contingent remainder in the 'property 
here in question, and who was subject to all the con¬ 
tingencies that the property might be lost or become 
worthleess during her mother’s life, that it migl^t be 
duly sold or converted by the trustee, that it njdght 
be allocated to the other y 2 part of the estate, th^t it 
might be allocated to one of the other % parts of this 
y 2 part, etc. 
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It is submitted therefore that on final analysis the 
Brewster case holds for rather than against the tax¬ 
payer’s position in the present case. 

(i) The Board treads on dangerous ground when 
it cites or relies upon Coolidge v. Long, 282 U. S. 582 . 

In the opinion at R. 23 the Board says that the doc¬ 
trine of relation back holds good even though there 
is an intervening estate, and cites as its authority 
Coolidge v. Long , 282 U. S. 582, from which it quotes 
at some length. When we say that in so doing it 
treads on dangerous ground we do not do so merely 
because that case happened to be one of the Supreme 
Court’s celebrated five to four decisions. We say so 
for much weightier reasons. 

If we read a little further in the prevailing opinion 
of the Supreme Court in that case we find that the 
court distinguished and in effect reaffirmed Cahen v. 
Brewster, 203 U. S. 543, and if we turn to that case 
we find it a very interesting one indeed in the present 
connection. There the decedent had died in May, the 
state inheritance tax was not enacted until June, and 
the question was whether its application to the resid¬ 
uary legatees under his will was constitutional. The 
state courts sustained the tax and the Supreme Court 
at page 550 summarized the appellant’s argument as 
being— 

1 ‘That the acquisition of the succession by plain¬ 
tiffs in error was at the very moment of Levy’s 
death, and, therefore, necessarily before the act 
imposing inheritance taxes was passed.” 

The court first reviewed its own decisions to the effect 
that death is the generating source from which that 
particular taxing power takes its being, and then ex- 
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pressly repudiated any thought that those decisions 
did more than define the nature of the t^x* The 
opinion then holds expressly that— 

“it was not intended to be decided that the tax 
must attach at the instance of the death of a tes¬ 
tator or intestate. . . . There is nothing, 

therefore, in those cases which restrains the power 
of the state as to the time of the imposition of 
the tax. It may select the moment of death, or 
it may exercise its power during any of the time 
it holds the property from the legatee. ‘If is not,’ 
we said in the Perkins case, ‘until it ha$ yielded 
its contribution to the state that it becomes the 
property of the legatee.’ ” 

! 

i 

The use by the Supreme Court in its opiniop in the 
Calien case of both the term “acquisition’’ jand the 
term “property”, and the reaffirmation of this case 


recently and since the decision of Brewster 
would seem to make it even more closely in pd 
the Coolidge case relied upon by the Board 
matter of fact the case which we have just cit 
outright that the acquisition of property eventually 
coming to a residuary legatee did not necessarily take 


v. Gage, 
int than 
As a 
^d holds 


place at the date of the testator’s death. Nor 


will the 


application of that rule to the present case be found 
to be inconsistent with Brewster v. Gage, for as we 
have already seen, the true principle decided by that 
case is a very different one from what respondent 
would have us believe. Brewster v. Gage did not hold 
that the fact that certain rights vest at the dat}e of the 
testator’s death is conclusive as to this particular in¬ 
come tax question with respect to a remainderman as 
well as immediate legatees. On the contrary held a 
very different thing. It held that a practical ind rea¬ 
sonable rule should be applied which— 
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in substance . . . would not be inconsistent 
with the rules of law governing the descent and 
distribution of real and personal property of de¬ 
cedents,’ ’ 

and that in the particular case of immediate legatees 
tbe use of the date of death constituted such a rule. 
And that is all that it held. 

(j) The Board's argument that Congress could 
not have intended to have let part of the profit escape 
taxation is conclusively answered by both the express 
and implied provisions of both prior a/nd subsequent 
Revenue Acts . 

In its opinion at R. 25 the Board suggests that it 
surely could not have been the intent of Congress that 
the acquisition of the legal title should completely 
wipe out and render untaxable the gain which already 
had accrued at the time of the life tenant’s death. 
The fact that Congress for many years has permitted 
that very thing in corresponding situations, and in at 
least two important instances has and still does ex¬ 
pressly so provide, would seem to most conclusively 
•dispose of any possible weight in such an argument. 
Having in mind that the case at bar arises under the 
Revenue Act of 1926 and that each of the subsequent 
revenue acts must be regarded as substantially an 
amendment and continuation of the Act of 1913 ( Mac- 
Laughlin v. Alliance Insurance Co,, 286 U. S. 244) we 
turn for a moment to the other Revenue Acts. 

Under the Revenue Acts of 1913, 1916, 1917, and 
1918 this very thing was not only true in the case of 
all gifts, but it was generally known and widely taken 
advantage of. In Section 202 (a) (2) of the Revenue 



Act of 1921 Congress provided that in the cgse of 
gifts made after December 31,1920, the donee’s basis 
should be the same as the original basis would have 
been in the hands of the donor. But in the very next 
sentence of the same section the same Congress ex¬ 
pressly and unequivocably provided that in the case 
of all gifts made on or before December 31,19^0, the 
basis in the donee’s hands should be the new va|hie at 
the time of such acquisition, and this express provi¬ 
sion has been re-enacted in all subsequent Revenue 
Acts down to and including Section 113 (a) (4) of the 
Revenue Act of 1932. In other words if a donor had 
on March 1, 1913, bought this same Oil Well Supply 
Company stock at its then value of $465.90 per |share 
and had on or before December 31, 1920, given ii to a 
donee who had in turn sold it in 1925 or 1926 jijist as 
Mrs. Huggett did, the donee’s basis would havq been 
$700 or $800 or $900 or whatever its value might have 
been at the date of the gift. 


But section 113 (a) (5) of the Revenue Act of 1932, 
which was first enacted after the taxable years here 
in question and as the same numbered section qf the 
Revenue Act of 1928, strikes even closer home. It 
provides that in all cases of personal property ac¬ 
quired either by will or by intestacy (with the Single 
exception of property acquired by a specific bequest) 
the basis shall be the fair market value of the property 
at the time of the distribution to the taxpayer. In 
other words it expressly provides for the very\ rule 
which we claim in the present case. If these sale$ had 
been on or after January 1, 1928, instead of before 
that date the profit would have been computed just as 
we claim it should have been. We are not here con¬ 
cerned with the question whether this express enact- 
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ment in the more recent acts declared what the law 
previously had been or on the other hand evidenced a 
change therein. But whatever may be the answer to 
that question there can be no question that in the face 
of these express provisions there is no justification 
whatever for saying that Congress could not have in¬ 
tended this effect to have been given to the Revenue 
Act of 1926 when two short years thereafter it ex¬ 
pressly enacted that exactly that rule should be the 
law in a large and important classes of cases, includ¬ 
ing such a case as the present. 

Still another instance of the same sort of thing is 
afforded by the increase in value of property between 
the time it has been purchased by the original testator 
and the time of the testator’s death. That enhance¬ 
ment in value has always been admittedly free from 
tax under the terms of any of the Revenue Acts. For 
example if in the present case the testatrix had died 
December 23, 1916, instead of December 23, 1912, and 
just as here the stock had had a value of $465.90 at the 
time of her death and she had originally purchased 
the stock in 1913 for $265.90 that $200 enhancement in 
value would under all the rules have been free from 
income tax. 

It will thus be seen that Congress has, both by im¬ 
plication and by express enactment permitted and pro¬ 
vided for just such parallel situations to the one 
which the Board in its opinion intimates never could 
have been intended. This line of argument, like the 
other arguments for the rule which prevailed below, 
falls therefore of its own weight. 
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III* The true rule is that the property was acquired 
by the remainderman at the death of the life bene¬ 
ficiary on May 15, 1924, which is therefore “the time 
of such acquisition.” 

• . I 

(a) This rule is the only sound, reasonable, and 
practical one . 

The statute provides that the basis for determining 
gain from the sale of “property”, if the property 
was acquired by bequest, shall be the value!“of such 
property at the time of such acquisition.” T|he Board 
has expressly found as a fact that in 1925 and 1926 
Mrs. Huggett sold not an interest or right in an estate 
but specific shares of stock (R. 17-18). How! then can 
there be any question but that shares of stoct and not 
an interest or right in an estate constituted tfye “prop¬ 
erty referred to by the statute, and by the sakne token 
that date must be the date when she acquired the 
shares of stock and not the date when she acquired a 
right or interest in the estate of her grandmother. 

To state the question is to answer it. Cfbviously 
she acquired the shares of stock on May 15,1$24. She 
may have and in fact did acquire an interest! or right 
in her grandmother’s estate many years before that 
but it was not until then that she acquired th|e shares 
of stock. That a block of 50 shares of Oil "V\jell Sup¬ 
ply Company stock is different property from a vested 
remainder interest in a part of a part of an undivided 
estate during the life of the life tenant is so| obvious 
that we know not how to further argue it. That the 
rule laid down below that this remainderman “ac¬ 
quired” these shares of stock years before' on the 
occasion of her grandmother’s death in 1912 is falla¬ 
cious has been demonstrated in great detail |n Point 
II, and that argument need not be again repeated 
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here. That the contrary role that she * 1 acquired ’ 9 
them on May 15,1924, is both reasonable and practical 
is self-evident. Prior to then she had no right what¬ 
ever to either possession or disposition of either the 
principal or the income. On that date she acquired 
full rights to both. She could do what she pleased 
with them. She could keep them or sell them—as 
she very shortly thereafter did. 

“ Shares of stock are identifiable and, for income 
tax purposes, they are regarded as specific prop¬ 
erties.” Skinner v. Eaton, 45 F. (2d) 568, 570, citing 
DeGanay v. Lederer, 250 U. S. 376, Cummings v. Clark, 
2 F. (2d) 442, and Towne v. McElligott, 274 Fed. 960. 
In the DeGanay case the question was whether divi¬ 
dends received by a citizen and resident of France 
from stocks of American corporations held by her 
agent in this country were income derived from prop¬ 
erty in the United States within the meaning of the 
act. The Supreme Court swept aside the ‘ 1 learned 
argument” that stocks were merely evidences of prop¬ 
erty and not property itself, and held that stock is 
property for income tax purposes. In Towne v. Mc¬ 
Elligott, Judge Learned Hand further held that “the 
law may, and in fact does, recognize an identity in 
every share.” The Skinner and Towne cases, like a 
host of other reported cases, related to much the same 
kind of question as to cost at time of acquisition as 
does the present case, and confirm our position that 
when it is stock that is sold, it is the time and cost of 
acquisition of that stock which affords the basis for 
computing profit or loss. 

Similarly the meaning of the word “acquire” is 
clear and well established. It is not a technical term 
of art, its legal meaning is the same as its common 
meaning in the every day speech of the man in the 



street. It’s precise denotation is the idea j of making 
property one’s own ( to get as one’s own^ Webster; 
get as one’s own, Funk and Wagnalls; to inake prop¬ 
erty one’s own, Bouvier; to become the owner of prop¬ 
erties, to make property one’s own, Wulzeh v . Super¬ 
visors, 101 Cal. 15, 25). To make property! one’s own 
by its very nature includes having the right of dis¬ 
position and possessing it fully and free from any 
antagonistic or adverse possession or right^ in others. 
That is what Mrs. Huggett obtained, that iip what she 
“acquired”, with respect to these shares df stock on 
May 15, 1924, and not until then. 

A practical mind, considering results, wobld indeed 
have difficulty in accepting the conclusion that this 
remainderman did not acquire at the death of the life 
tenant property of a substantial nature which she 
theretofore had neither possessed nor enjoyed and 
which she sold in 1925 and 1926. And under Tyler v. 
United States, 281 U. S. 479, an even more rjecent case 
than Brewster v. Gage, effect must be given to just 
such a consideration. The question there wa r s whether 
property owned by husband and wife as tenants by 
the entirety may be included in the gross estate of the 
decedent spouse for estate tax purposes. In holding 
in the affirmative the court said at page 503: 

“ Taxation, as it many times has been said, is 
eminently practical, and a practical mind, con¬ 
sidering results, would have some difficulty in ac¬ 
cepting the conclusion that the death qf one of 
the tenants in each of these cases did not have 
the effect of passing to the survivor substantial 
rights, in respect of the property, never enjoyed 
by such survivor. Before the death of the 
husband (to take the Tyler case, No. 428) the wife 
had the right to possess and use the whole prop- 
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orty, but so, also, had her husband; she could 
not dispose of the property except with her hus¬ 
band’s concurrence; but her.rights were hedged 
about at all points by the equal rights of her hus¬ 
band. At his death, however, and because of it, 
she, for the first time, became entitled to exclu¬ 
sive possession, use and enjoyment; she ceased to 
hold the property subject to qualifications im¬ 
posed by the law relating to tenancy by the en¬ 
tirety, and became entitled to hold and enjoy it 
absolutely as her own; and then, and then only, 
she acquired the power, not theretofore possessed, 
of disposing of the property by an exercise of her 
sole will. Thus the death of one of the parties to 
the tenancy became the ‘generating source,’ of im¬ 
portant and definite accessions to the property 
rights of the other. These circumstances, together 
with the fact, the existence of which the statute 
requires, that no part of the property originally 
had belonged to the wife, are sufficient, in our 
opinion, to make valid the inclusion of the prop¬ 
erty jn the gross estate which forms the primary 
base for the measurement of the tax.” 

If then such a tenant who during her husband’s life 
had such joint ownership, including the right to 
possess and use the whole property “acquired” 
through his death such an additional property therein 
as to be a, valid object of estate taxation, surely a re¬ 
mainderman who during the life tenant’s life had 
neither ownership nor possession of any sort must be 
held to have “acquired” on the latter’s death suf¬ 
ficient “property” to constitute a basis for computing 
income tax. 

The use of the very word “acquired” in the opinion 
in the Tyler case is most significant. It is used in con¬ 
templation of the very kind of transaction which gives 
rise to the proposed tax in the present case. The 
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court there said that on the death of her co-tenant 
“she acquired the power, not theretofore possessed, 
of disposing of the property by an exercise of l^er sole 
will.” If that was “acquisition’’ in that cask, then 
no one can say that the date in the present cask when 
Mrs. Huggett acquired not only this right but ^lso for 
the first time the right of use and possession |(which 
had always been enjoyed by the wife in the Tyler 
case) was not the date of “acquisition’’ of th^ prop¬ 
erty for the “eminently practical” purposes of taxa¬ 
tion. Prior thereto she had neither use nor possession 
nor right of alienation. She acquired all of fhem— 
she acquired the property—on May 15, 1924. Prior 
thereto the executor had both possession and pofwer of 
sale, i. e. y full legal title. A fortiori this remainder¬ 
man could not have had legal title until she acquired 
it on the death of the life tenant. 

That we are right in the meaning which we attribute 
to the term “acquired” has been perhaps uncon¬ 
sciously but none the less convincingly admitted by 
the Board of Tax Appeals itself in a very recent 
opinion. We refer to Ralph W. Harbison, 26 B. T. A. 
—, decided August 29, 1932. There the faet^ were 
very similar to those in the present case, the testator 
dying in 1905, and the trust terminating in 19251 But 
the remainderman did not sell the shares in question 
until 1928. The provisions of the 1928 Act being so 
much more clear and definite on this point, the jBoard 
did not have to strain over their meaning an^, ap¬ 
parently forgetful of what it had labored over sd hard 
in the present case, it most naturally—but at the same 
time most correctly—used “acquired” as meaning 
exactly what we have all along contended it mqans— 

“The petitioners acquired the stock in question 
under the terms of their father’s will, aftdr the 
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termination of the trust. There was no specific 
; bequest of this stock, which was a portion of the 
decedents personal property. 77 

There is no conflict between the Tyler and the 
Brewster cases. Both support our position that the 
terms “property 77 and “acquired 77 as used in the 
Bevenue Acts must be accorded a practical interpre¬ 
tation. In its opinion in the Brewster case the Su¬ 
preme Court made it plain that the principle really 
enunciated in that case was one far more vital and of 
far broader application than any mere slavish sub¬ 
servience to the ancient and sometimes rather obsolete 
rules of property. One who considers that opinion 
in its entirety will find that the court approved a 
particular rule in that case not so much on its own 
account but rather because. 

“we think that in substance it would not be incon¬ 
sistent with the rules of law governing the 
descent and distribution of real and personal 
property of decedents . . , 77 (page 334). 

and because 

“The rule so established is reasonable and does 
no violence to the letter or spirit of the provisions 
construed. 77 (page 336). 

and because 

“the practical interpretation of an ambiguous or 
doubtful statute that has been acted upon by of¬ 
ficials charged with its administration will not be 
disturbed except for weighty reasons. 77 (page 
336). 

The Brewster case thus affords no support for the 
rule laid down in the case at bar merely because it 
applied a similar rule to the very different facts 
which were there presented. On the contrary it does 
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support the rule for which we contend because that 
rule is both “reasonable” and “ practical 7 f. 

Still more emphatically, and a month after the 
Brewster decision, the Supreme Court in Lucas v. 
American Code Co., 280 U. S. 445, at page 4^9, held— 

“The general requirement that losses be de¬ 
ducted in the year in which they are Sustained 
calls for a practical, not a legal , test.”\ 

Even though we confine ourselves to tho^e income 
tax cases which also involved the law of property and 
of wills and trusts, we find the same fundamental and 
controlling principle is clearly enunciated. Cf. Irwin 
v. Gavit, 268 U. S. 161, 166, 167, where the Court in 
its opinion tested what was income “by the common 
understanding of that word . . . and by popular 
speech.” 

But most closely in point of all is De&anay v. 
Lederer, 250 U. S. 376. Indeed it is far moife nearly 
controlling of the present issue than is Brewster v. 
Gage. In the DeGanay case the issue was whether the 
income from American securities held by an hgent in 
this country who remitted the income to a hon-resi- 
dent alien owner was derived from property Owned in 
the United States. The taxpayer advanced t|ie same 
kind of metaphysical arguments which respondent has 
urged in the present case, but the Suprem^ Court 
swept aside all that kind of theory in these plain and 
unmistakable words at page 380— 

“A learned argument is made to the effect that 
the stock certificates, bonds and mortgages are 
not property; that they are but evidence^ of the 
ownership of interests which are property; that 
the property in a legal sense, represented by the 
securities, would exist if the physical evidences 
thereof were destroyed. But we are of jopinion 
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that these refinements are not decisive of the con¬ 
gressional intent in using the term ‘property’ in 
this statute. Unless the contrary appears, statu¬ 
tory words are presumed to be used in their ordi¬ 
nary and usual sense , and with the meaning com¬ 
monly attributable to them. To the general 
understanding and with the common meaning 
usually attached to such descriptive terms, bonds, 
mortgages, and certificates of stock are regarded 
as property. By state and Federal statutes they 
are often treated as property, not as mere evid¬ 
ences of the interest which they represent.” 

In the face of these decisions, and especially the 
DeGanay and Tyler cases, can it any longer be con¬ 
tended that for tax purposes the stock may not be 
considered as the “property” within the meaning of 
the statute? Or that the date of acquisition by a 
“practical . . . test” or “by the common under¬ 

standing of that word” or “in their ordinary and 
usual sense, and with the meaning commonly attribut¬ 
able to’! those words could be earlier than May 15, 
1924! 

(b) This rule is more nearly in accord with the 
practical interpretation by the administrative officials 
than is the decision of the Board in the present case. 

The Supreme Court in the Brewster case, at page 
336, approved the rule announced in that case not only 
because it was reasonable and did no violence to the 
letter and spirit of the statutory provisions, but also 
because of the settled rule that a practical interpreta¬ 
tion which has been acted upon by officials charged 
with the administration of the statute will not be dis¬ 
turbed except for weighty reasons. 

Here again the Brewster case tends to support our 
position | rather than that taken by the Board. We 
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have already seen in Point I how inconsistent and 
vacillating had been the interpretation of the Revenue 
Acts by both the Commissioner and the Board with 
respect to computing profit on sales by remaindermen 
who have come into possession. We shall now see 
other aspects of similar statutory provisions—pi. e., 
their application to profits on sales of property ac¬ 
quired under slightly different but at the same time 
analogous circumstances — where the Commissioner 
has consistently ruled in a way tending to support our 
position, and the Board has consistently affirmed him 
in so doing. 

Thus in the case of a successful bidder at a judicial 
sale held on February 28,1913, where the sale wa^ not 
confirmed by the court until March 24, 1913, the diges¬ 
tion arose whether the property had been “acquired” 
before or after March 1, 1913. The Commissioner 
held that it had not been acquired until after Mjarch 
1,1913, and on its eventual sale computed a profit] and 
a deficiency tax on that basis. The taxpayer appealed 
to the Board which in City Bank Company, 1 B. A. 
210, affirmed the determination of the Commissioner. 
After holding that it is well settled that a judicial sale 
is not complete until it has been confirmed by the 
court, the Board, at page 212, referred to the rule [that 
upon confirmation of such a sale the deed subsequently 
executed takes effect by relation as of the day of [sale 
and vests in the purchaser the right to intermediate 
rents, and held— 

“The taxpayer having title by relation a£ of 
February 28,1913, the day of sale, the questiofi is, 
does title by relation meet the requirements ofl the 
statute that the property must have been acquired 
before March 1, 1913, in order that the fair njiar- 
ket price or value as of that date may be use<ji as 
the basis for determining gain or loss on the 
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sequent sales. The word acquired was undoubt¬ 
edly used in the statute in its ordinary sense of 
£ obtained as one’s own’ and we think it should be 
applied in that sense. On March 1, 1913, the tax¬ 
payer had no title and could have none until the 
sale was confirmed by the court. Upon confirma¬ 
tion and the execution and delivery of the deed it 
had title by relation as of February 28, 1913, but 
we do not think title by relation as of a particular 
date is equivalent to having acquired the property 
on that date. The property was not 1 obtained as 
its own’ prior to March 1, 1913, but only from the 
date of confirmation, and the fact that upon con¬ 
firmation the title relates back to the sale does 
not meet the challenge of the statute. 

; “We do not think the properties in question 
were acquired prior to March 1, 1913, within the 
meaning of the statute, and it therefore follows 
that the taxpayer should not be permitted to value 
them as of that date for the purpose of deter¬ 
mining gain or loss upon a subsequent sale or dis¬ 
position thereof.” 

In the Brewster case it was admittedly settled law that 
the decree of distribution conferred no new right, so 
the rule of that case that the legal title related back 
was neither unreasonable nor impractical. But that 
was a very different situation than in the City Bank 
Co. case, where the decree of confirmation did confer 
a new right, or in the present case, where the life bene¬ 
ficiary’s death conferred very substantial new rights. 

Much more closely in point is Francis Francis, 15 
B. T. A. 1332. The sole difference between that case 
and this is that there the remainder arose under a deed 
of trust instead of under a will, but the issue as to the 
time of acquisition is identical in both cases. There 
the petitioners were remaindermen under a declara¬ 
tion of trust of personalty made in 1892. The life 
tenant died March 3, 1921, and under the state law 
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petitioners at once became entitled to full possession. 
Upon subsequent sale of certain securities whiqh had 
been part of the trust since prior to March 1,1913, the 
decisive issue was precisely the same as here, viz.— 
whether “the time of acquisition by the petitioners of 
the property sold” was the date of the death of the 
life tenant. In holding in the affirmative the Board 
said, at page 1340-41, referring to the “property” 
sold, that (just as in the present case)— 

“They acquired it pursuant to a vested legal 
right and this right had been theirs since long be¬ 
fore the adoption of the Sixteenth Amendment in 
1913. ... 

‘ ‘ The only basis to apply for the determination 
of gain or loss is the value at the time of acquisi¬ 
tion by petitioner of the property sold, that is 
March 3, 1921.” 

| 

We submit that this decision is sound and tha^ it is 
exactly in point and that the Board erred when it ig¬ 
nored our argument that the Francis case was!prac¬ 
tically controlling in our favor. 

In the Francis case the life tenant died on March 3, 
1921, but the final judgment settling the trusteej’s ac¬ 
counts and directing distribution was not entered un¬ 
til 1922. The Board held, at page 1340, that j even 
though the sales in 1921 were actually made by the 
trustee before actual distribution to the remainder¬ 
man— 

“With the death of the life tenant, these peti¬ 
tioners as remaindermen became at once entitled, 
despite the nominal power of the trustee, tb sell 
and distribute the proceeds. . . . The j sale 
therefore must be regarded as a sale by them with 
such resulting gain or loss to each as m^y be 
recognized by the statute.” 

I 
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So here, Mrs. Huggett as remainderman became at 
once entitled on the death of her mother on May 15, 
1924* and the title so acquired would relate back to 
that date even though the actual decree of distribution 
was later. (Although not shown by the record the de¬ 
cree of distribution was in fact entered by the Or¬ 
phans ’ Court of Alleghany County, Pennsylvania, on 
November 12, 1924.) This is in exact accord with the 
principle subsequently established in the Brewster 
case where the question was a very different one re¬ 
lating to a residuary legatee who took outright on ad¬ 
ministration of the estate and the death which estab¬ 
lished his title was that of the original testator and 
not of a life tenant. In the same way here the legal 
title would relate back to the date of the death of the 
life beneficiary—but no further. 

The Commissioner’s 0. D. 727 (3 C. B. 53), re¬ 
affirmed by him only this past Spring in weekly In¬ 
ternal Revenue Bulletin XI-13, page 3, will also be 
recalled. There it is held that under these identically 
same provisions of the statutes property is not “ ac¬ 
quired” by a contingent remainderman until the death 
of the life tenant. If these statutes are to be accorded 
a “reasonable” and a “practicable” interpretation— 
and the Brewster case so holds—surely no technical 
contingent remainder was ever more contingent in the 
practical or reasonable sense of that term than was 
Mrs. Huggett’s right to receive these particular shares 
of stock which she later sold. They might have been 
sold by the trustee during the twelve years of the life 
tenancy, they might have been allocated to the other 
y 2 part of the estate, or they might have been allo¬ 
cated to one of the three other % parts of this % part. 

In Lyle H. Olson , 24 B. T. A. 702, decided by the 
Board four days after its decision in the present case, 
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the question is a different one but the controlling prin¬ 
ciple again is identical — and the ruling both the 
Commissioner and the Board is exactly th^ opposite 
of the ruling in the present case. There a corporation 
had by resolution in 1917 provided that 40 j shares of 
its capital stock should be issued annually tp a trustee 
as additional compensation to each of several peti¬ 
tioners. The trustee was to and did hold the shares 
for a period of five years. The trustee paid the divi¬ 
dends on the stock as received by him to the petition¬ 
ers and, at the end of the five year period in 1922, 
caused to be issued to each of the petitioners a cer¬ 
tificate for the full 200 shares of stock. The Commis¬ 
sioner determined that each of the petitioners was 
liable to income tax in 1922 upon the fair majrket value 
of the 200 shares received in that year. The Board 
affirmed the Commissioner’s determination, paying, at 
page 709: j 

“The petitioners contend that they were the 
beneficial owners of the shares of stock from the 
time that certificates for the shares of sf;ock were 
turned over to the trustee. But the incidence of 
the tax is not upon the value of property bene¬ 
ficially owned by an individual. A receipt by the 
trustee can not be regarded as a receijpt by the 
petitioners. The shares of stock were received by 
the petitioners at the time they were turned over 
to them and made subject to their disposal. A fair 
reading of the agreement between the petitioners 
and the American Appraisal Company is that they 
were not to have the disposal of the siock until 
the stock was placed in their name.” 

If acquisition by a trustee who held solety for the 
benefit of the petitioners could not be acquisition by 
the petitioners, pray how could acquisition by the 
trustee in the case at bar who held adversely to the 
remainderman be acquisition by the latter? 


70 


There is no justification for the Government trying 
to make the present class of case an exception and 
applying just the opposite rule. There is no reason 
why it should be permitted to say in effect to tax¬ 
payers — 1 ‘ Heads I win, tails you lose. If, as in the 
Olson case, the tax is on the receipt of the stock you 
acquired it when you actually received it (in a year 
sufficiently recent that it would not be barred by limi- 
tion). But if, as here, the tax is on the sale, oh that’s 
different; in that case you acquired it way back yonder 
so many years ago that almost all the tax free basis 
can be eliminated by applying our brand new theoret¬ 
ical formulae which we didn’t even think of until after 
we had sent out the deficiency letter.” Neither is there 
any reason why—to look at the matter from still a 
different aspect—the Government should be permitted 
to tell Mrs. Huggett that for the purpose of levying a 
greater tax against her she acquired these shares of 
stock in 1912 while for every other purpose such as 
possession, use, enjoyment, sale, etc., everyone knows 
she did not acquire them until 1924. 

Surely this court will not permit the Government 
to blow hot and cold in this way, or the Board to aid 
and abet it in so doing—especially when to do so does 
disturb the practical interpretation which has really 
been placed on these statutes by the administrative 
officials charged with their administration. 

(c) This rule is in accord with and required by 
the applicable rules of law governing descent and 
distribution of property and the decided cases gen¬ 
erally. 

In the Brewster case at page 334 the Supreme Court 
stated as one of its grounds for sustaining the rule 
applied in that case that: 


71 


i ‘we think that in substance it would noti be in¬ 
consistent with the rules of law governing £he de¬ 
scent and distribution of real and persona} prop¬ 
erty of decedents to construe the words in ques¬ 
tion to mean the date of death.” 

thus implying that a rule which would be inconsist¬ 
ent with such rules of law should not be sustained. 

The rule announced by the Board in the preseit case 
is just so inconsistent. The position which has thus 
been taken by the Government and affirmed by the 
Board is so exceptional and unusual that thefe are 
few decided cases directly in point. But the re^l con¬ 
trolling principle of law is well settled. The law re¬ 
quires equality in the division of an estate. The lvalue 
of properties composing a residuary estate as bf the 
date of distribution is the value that must be| used 
as a basis of division among the beneficiaries. Boston 
Safe Deposit Company v. Reed, 229 Mass. 267, 272; 
Fisk v. Cushman, 60 Mass. 20, 28; Foley v. jHarrison, 
84 Va. 847; Platt v. Platt, 42 Conn. 330. Buij that 
basic principle of the law would be defeated if tl^e tax 
law be unnecessarily construed as it has been i|u the 
present case to take more tax out of the share ojf one 
beneficiary than out of that of another. The tru^ rule 
that the property sold was “acquired” by thp re¬ 
mainderman at the death of the life beneficiary is re¬ 
quired by and is the only one which is in accord with 
these applicable principles of general law. 

Where the question of acquisition comes up linder 
some other kind of a statute, as for example married 
women’s property acts, the courts have unifotrmly 
held that “acquired” means gaining actual possession 
and control of the property rather than mere title 
thereto. I 
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Thus in Alexander v. Alexander, 85 Va. 353, a wife 
under her father’s will had a vested remainder in real 
estate subject to her mother’s life estate. The father 
died before her marriage and the mother after her 
marriage. The question arose under a provision of 
the married woman’s act which related to property 
“acquired” by her during marriage in any one of cer¬ 
tain designated modes. The Supreme Court of Ap¬ 
peals of Virginia held at page 368— 

“In this act the word acquired refers to the 
actual possession and control of the property 
rather than to the acquisition of mere title.” 

To much the same effect is White v. Waite, 47 Vt. 
507, where a wife’s father died before her marriage 
but the personal property was not distributed to her 
until after her marriage. The question was under a 
similar married woman’s property act relating to 
“personal property . . . acquired by any married 

woman during coverture, by inheritance or distribu¬ 
tion.” The Supreme Court of Vermont very properly 
distinguished between a mere right to “a share in her 
father’s estate (which) became vested in the daughter 
immediately upon her father’s decease” and “specific 
personal property which she afterwards received from 
the estate,” saying at page 508— 

“Until distribution, she had no right as against 
the administrator, or other heirs, if such there 
were, to the specific personal property wrhich she 
afterward received from the estate. When the 
decree distributing the estate became absolute, 
she, in the language of the act 1 acquired' the spe¬ 
cific articles of personal property decreed to her, 
and the right to a personal action for the re¬ 
covery of the sum of money ordered to be paid to 
her. ’ ’ 


In Wulzen v. Supervisors, 101 Cal. 15, tlfe Supreme 
Court of California thus defined the term a| page 25— 

“To acquire is, in the law of contracts and de¬ 
scents, to become the owner of property; to make 
property one’s own.” 

i 

To the same effect is Ex parte Ohahara, 191 Cal. 353. 

In Leflore County v. Allen, 80 Miss. 298, the Su¬ 
preme Court of Mississippi ruled at page 313 that 

“The word ‘acquired’ is used in the sense of 
obtained. . . . The legislature useq the term 
in this general sense”. 

In Federal Trade Commission v. Thatcher Mfg. Co., 
5 F. (2d) .615, (reversed on other grounds,! 272 U. S. 
554), the question was the interpretation aijid applica¬ 
tion of Sec. 7 of the Clayton Act which prohibited one 
corporation to “acquire” the stock of another where 
the effect “of such acquisition” may be tq substan¬ 
tially lessen competition. The Circuit Coijrt of Ap¬ 
peals for the Third Circuit held at page 6^0. 

• 

“Acquisition, as that word is used ih the stat¬ 
ute, means ownership; ownership involves title; 
and title is of two kinds, legal and equitable.” 

It thus appears that the terms “acquired’, and “ac¬ 
quisition” had a very definite judicially settled mean¬ 
ing, and that such a judicially settled meaning of the 
term used by Congress is conclusive upon ^he Board 
and upon the courts in their interpretation oi an act in 
which the term is used has been definitely fettled by 
the Supreme Court. 

In Merriam v. United States, 282 Fed. 851,j 
179, the question was as to the interpretati| 
very same phrase “acquired by . . 


263 U. S. 
Ion of the 
bequest” 

which is before us in the present case iln section 
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213 (b) (3) of the Revenue Act of 1926. That case 
arose under the corresponding provision of the earlier 
act of 1913. The Circuit Court of Appeals for the 
Second Circuit held at page 855. 

“We must assume that Congress had in mind, 
by using the term ‘bequest’ in the Income Tax 
Law,! to give to it that settled rule of construc¬ 
tion well known and sanctioned by judicial deci¬ 
sion, Kepner v. U. S., 195 U. S. 100, 24 Sup. Ct. 
797, 49 L. Ed. 114, 1 Ann. Cas. 655. That pre¬ 
sumption is ‘resistless, except against an inten¬ 
tion imperatively clear.’ Lynch v. Turrish, 247 
U. S. 221, 38 Sup. Ct. 537, 62 L. Ed. 1087.” 

In affirming this decision the Supreme Court said at 
page 187— 

“The word ‘bequest’ having the judicially 
settled meaning which we have stated, we must 
presume it was used in that sense by Congress. 
Kepner v. United States, 195 U. S. 100, 124; The 
Abbotsford (The Abbotsford v. Johnson), 98 
U. S. 440, 444.” 

If “bequest” was thus used in its judicially settled 
meaning the word “acquired” in the same sentence 
must have been similarly used. Applying this mean¬ 
ing of the term to the facts of the present case Mrs. 
Huggett could not possibly be held to have acquired 
this property prior to May 15, 1924. The rule for 
which we contend is therefore both in accord with and 
required by the applicable rules of law and the de¬ 
cided cases. 

(d) This rule is in accord with and required by the 
applicable principles of statutory construction. 

This brief is already too long and the rules of stat¬ 
utory construction are well known to this court. We 
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omit therefore the familiar list of frequently cited 
cases and confine ourselves to brief quotations from 
the recent income tax decisions of the Supreme Court. 

In Irwin v. Gavit , 268 U. S. 161, the question was 
whether income received by a beneficiary of a trust 
was exempt as a bequest under the exemption provi¬ 
sion which is common to all the acts from 1913 to date. 
Under the law of wills the receipts were admittedly 
bequests of income. The Supreme Court held them 
taxable saying that they were income “by the com¬ 
mon understanding of that word” and “by popular 
speech”. That case is especially pertinent ip the pres¬ 
ent connection because the Supreme Court disregarded 
entirely the well established meaning of the term “be¬ 
quest” under the law of wills. If it wouldj thus hold 
controlling the popular meaning of a term Iwhich had 
such a definite and long established technical meaning, 
surely it would give the same effect to a teifm such as 
“acquired” which has no technical meaning and is 
not a term of art. 

In Reiner v. Tindie, 276 U. S. 582, the question was 
whether the action of the late Senator Knj>x in 1901 
when he leased a house which he had occupied as a resi¬ 
dence since 1892 fell within the description of “any 
transaction entered into for profit” iiji Section 
214 (a) (5) of the Revenue Act of 1918. The court 
held at page 585— 


“But the words “any transaction’ ps used in 
sub-section (a) 5 are not a technical phrase or 
one of art. They must therefore be taken in their 
usual sense, and so taken, they are, 
broad enough to embrace at least any 
business operation, such as that with 
are now concerned, by which property previously 
acquired is devoted exclusively to the production 
of taxable income”. 


we think, 
action or 
which we 


I 

i 
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But let us hasten to three very recent cases, all de¬ 
cided during the past term, and in all of which, as in 
the Gavit case, the Government was successful in its 
effort to impose tax by attributing their ordinary 
meaning to terms used in the income tax acts. 

In United States v. Kirby Lumber Co., 284 U. S. 1, 
the question was the taxability under the Revenue Act 
of 1921 of the difference between the amount a com¬ 
pany had received for its own bonds and the lesser 
amount at which it had been able to buy them back in 
the open market. The court held that 

“We see nothing to be gained by the discussion 
of judicial definitions. The defendant in error 
has realized within the year an accession to in¬ 
come if we take words in their plain popular 
meaning, as they should be taken here. Burnet 
v. Sanford & B. Co., 282 U. S. 359, 364.’ 7 

In Woolf or d Realty Co. v. Rose, 286 U. S. 319, the 
question was as to the deduction of a prior year loss 
on a consolidated income tax return under the same 
Revenue Act of 1926 under which the case at bar 
arises. The court held 

“Certainly the average man suffering a net loss 
from the operations of his business would learn 
with surprise that within the meaning of the Con¬ 
gress the amount of his net loss was also the 
amount of his net income. ‘The popular or re¬ 
ceived import of words furnishes the general rule 
for the interpretation of public laws/ Maillard 
v. Lawrence, 16 How. 251, 261, 14 L. ed. 925, 930; 
Old Colony R. Co. v. Commissioner of Internal 
Revenue, 284 U. S. 552, 560 ante, 317, 52 S. Ct. 
211 .” 

On the same day, May 16, 1932, in MacLaughlin v. 
Alliance Insurance Co., 286 U. S. 244, where as in the 
present case the issue was as to the basis to be used 
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in computing gain or loss, the court ruled that the 
word “gain” in Section 204 (b) (1) of the Revenue 
Act of 1928 “must be taken in its ordinary senfee.” 

These cases furnish the latest and most up-t^>-date 
rules of statutory construction for federal income tax 
legislation, and their application to the statute and 
the facts in the present case can lead to bi|t one 
answer. The property sold by Mrs. Huggett was 
shares of stock. When were those shares “acquired” 
by her? By no contortion of “common understanding 
of that word” or “of popular speech” or of the ‘f usual 
sense” of the term or of its “plain popular meaning” 
or of the “popular or received import of the \^ord” 
or of its “ordinary sense” can they be construed to 
have been acquired prior to May 15, 1924; ^Cer¬ 
tainly the average man” receiving shares of stj)ck in 
1924 under circumstances such as in this case “[would 
learn with surprise that within the meaning <^f the 
Congress” he had already “acquired” those ^hares 
twelve years before. 

IV. Even if March 1, 1913, could be held to I>e the 
basic date the basis would be the value of the property 
on that date undiminished by the value of the life bene¬ 
ficiaries’ interest in the income. 

It will be recalled that the Board’s decision Really 
raises two questions. The first is whether Majrch 1, 
1913, is the basic date. The second is whether, if 
that is held to be the basic date, the value of the (prop¬ 
erty on that date should be further diminished lj>y the 
value of the life beneficiaries’ interest. This! brief 
has been devoted primarily to the first questioii, and 
if our position on that question is approved the other 
question disappears. If, however, this court sfhould 
also hold that March 1,1913, is the basic date th^n the 
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second question remains for consideration. In other 
words the question then is whether (1) the rule of the 
Griscom case or (2) the rule of the present case, is 
the correct one. 

In the Griscom case just as in the present case the 
Commissioner contended that the March 1,1913, value 
of the property should he still further diminished by 
the value of the life beneficiaries’ interest, but the 
Board rejected the contention, saying at page 991: 

“Having established March 1,1913, as the basic 
data, because value at that time is stipulated to 
be greater than value at the time of testator’s 
death, we must next determine whether the value 
of the securities themselves, or the value of peti¬ 
tioner’s vested remainder interest therein, since 
they formed a part of the trust corpus, should 
be used as the basis in computing gain or loss. 
Kespondent contends that the stipulated value of 
petitioner’s remainder interest should be used as 
a basis, but with this contention we are unable to 
agree for the reasons hereinafter set forth. 

“In the first place, it is perfectly clear that 
during the period of the life estate petitioner held 
steadfastly to his remainder interest, and, so far 
as the record is concerned, never at any time en¬ 
tertained a thought of selling such interest. Ob¬ 
viously, if he had sold his interest, the value 
thereof would be the property basis for computing 
gain or loss. But he did not sell an interest. He 
sold the fee simple title to the securities them¬ 
selves, and if due weight is to be given to the Su¬ 
preme Court’s opinion in Brewster v. Gage, supra, 
then his title to the things sold, namely, the se¬ 
curities, must relate back to November 10, 1912. 
Therefore, the value of the securities on March 
1, 1913, is the basis to be used in computing gain 
or loss on the subsequent sales.” 

We submit that the Board’s first thought on this 
point was a better one than its second thought in the 
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present case, and that if March 1, 1913, can t|e held to 
be the basic date then for the reasons set forth by 
the Board itself in the Griscom case the valuje on that 
date should not be further diminished. 

The unsoundness of such a reduction is confirmed 
by the troublesome and almost unanswerably difficul¬ 
ties which it entails. One of these is well illustrated 
in another recent opinion signed by the General Coun¬ 
sel of the Bureau of Internal Revenue and officially 
published by the respondent himself in weekly Inter¬ 
nal Revenue Bulletin for April 4, 1932, page 7. We 
refer this time to G. C. M. 10299 in which the| Board’s 
decision in the present case is much labored ^>ver. In 
that case A’s residuary estate was devised to ^ trustee 
in fee simple to pay a net income to the wiflow and 
upon her death or remarriage to make sal^ thereof 
and divide the net proceeds among his heiry at law. 
The widow having died in 1929 the trustee disposed of 
the principal asset of the trust estate and distributed 
the proceeds to the residuary legatee. We quote from 
the General Counsel’s opinion beginning at page 9: 

“The question in the instant case is whether 
the agreed value of 5x dollars at the timy of the 
decedent’s death should be reduced by the yalue of 
the widow’s interest as life beneficiary of the in¬ 
come, based upon her life expectancy, I on the 
theory that only the interest of the residuary 
legatees rather than the entire property was sold 

by the trustee. ’ ’ 

■ 

After citing and summarizing the Huggett ease the 
opinion continues: j 

“The question arises whether the conclusion in 
the Huggett case, supra, is controlling uyder the 
facts in the instant case, where the property was 
sold by the trustee to carry out the specijfic pro¬ 
vision of the will instead of a distribution [in kind 
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and a subsequent sale by the residuary legatees. 
It is admitted that had the residuary legatees 
sold their interest prior to the date of death of the 
life beneficiary of the income, or had the prop¬ 
erty been distributed in kind to the residuary 
legatees upon the death of the life beneficiary 
and then sold by them, the proper basis for gain 
or loss purposes would have been the value of 
their interests at the time of the death of the de¬ 
cedent. But such a situation does not exist in the 
instant case. The determination of the issue 
must be based upon stern facts and realities. 
(Weiss v. Steam, 265 U. S. 242, T. D. 3609, C. B. 
III-2, 51). The sole issue in the instant case 
is the determination of the amount of profit 
realized by a trust created under a will upon the 
sale by the trustee of the corpus of the trust and 
a distribution of the proceeds to the residuary 
legatees.” 

The opinion then cites an earlier ruling of the Bureau 
in which the facts were almost identical except that 
the widow had held a legal life estate and there was no 

i 

trustee except one appointed by the court after her 
death merely to conduct the sale and dispose of the 
proceeds. The opinion then continues: 

“Such a trustee was in effect acting as agent for 
the remaindermen in the sale of the property, and 
the result in that case was held to be the same as 
though the remaindermen had made the sale. In 
such a case the decision of the Board of Tax Ap¬ 
peals in the Huggett case, supra, would be con¬ 
trolling, with the result that the proper basis for 
gain or loss purposes would be the value of the 
property at the basic date, diminished by the value 
of the life estate on that date. 

“The facts in the instant case differ in that the 
trustee named in the will sold the property after 
termination of the widow’s interest as life bene¬ 
ficiary of the income, in accordance with the di¬ 
rections contained in the will, and then distributed 

I 
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the proceeds to the residuary legatees. After 
the death of the testator the trustee held legal 
title to the property. The death of the lif^ bene¬ 
ficiary gave the trustee nothing more nor less 
than he had from the date of death of the testator. 
He was not acting as agent of the residuary lega¬ 
tees in making the sale hut was carrying out his 
duties as trustee. It is true that the widow’s 
interest as life beneficiary had terminated and 
only the interests of the residuary legatee^ were 
left, but the trustee’s position in regard to the 
property did not change at any time. Hfe held 
legal title from the date the trust came into exist¬ 
ence in 1914. In other words, Solicitor’s Opinion 
35, supra, General Counsel’s Memorandum! 6811, 
supra, and the Huggett case, supra, are e&ch to 
be distinguished from the instant case op the 
ground that the sale in each of those cases was 
made by the remaindermen or their agenjt and 
not, as in the instant case, by the testamentary 
trustee during the continuance of the trusty 

jt. jfc ^ 

T? 7? “ 

“ Since a trust is recognized as a taxable Entity 
under the statute and the property remained as 
an integral part of the trust res from the titne of 
the creation of the trust until the conversion by 
the trustee, the basis in his hands must bp held 
to be the value of the property at the date pf the 
death of the decedent. 

“It is, therefore, the opinion of this office that 
the proper basis for determining gain or loss 
from the sale of the real estate in question l}y the 
trustee named in the will of A is the value pf the 
property at the time of the death of the decadent, 
undiminished by the value of the widow's life 
interest in the income 

These distinctions without any substantial differ¬ 
ence to which the respondent and his general counsel 
have already been forced by the decision of the Board 
in the present case again confirm the utter unsound¬ 
ness of the whole proposition. There is no sucl} dis- 
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and a subsequent sale by the residuary legatees. 
It is admitted that had the residuary legatees 
sold their interest prior to the date of death of the 
life beneficiary of the income, or had the prop¬ 
erty been distributed in kind to the residuary 
legatees upon the death of the life beneficiary 
and then sold by them, the proper basis for gain 
or loss purposes would have been the value of 
their interests at the time of the death of the de¬ 
cedent. But such a situation does not exist in the 
instant case. The determination of the issue 
must be based upon stern facts and realities. 
{Weiss v. Steam, 265 U. S. 242, T. D. 3609, C. B. 
III-2, 51). The sole issue in the instant case 
is the determination of the amount of profit 
realized by a trust created under a will upon the 
sale by the trustee of the corpus of the trust and 
a distribution of the proceeds to the residuary 
legatees.’’ 

The opinion then cites an earlier ruling of the Bureau 
in which the facts were almost identical except that 
the widow had held a legal life estate and there was no 
trustee except one appointed by the court after her 
death merely to conduct the sale and dispose of the 
proceeds. The opinion then continues: 

“Such a trustee was in effect acting as agent for 
the remaindermen in the sale of the property, and 
the result in that case was held to be the same as 
though the remaindermen had made the sale. In 
such a case the decision of the Board of Tax Ap¬ 
peals in the Huggett case, supra, would be con¬ 
trolling, with the result that the proper basis for 
gain or loss purposes would be the value of the 
property at the basic date, diminished by the value 
of the life estate on that date. 

“The facts in the instant case differ in that the 
trustee named in the will sold the property after 
termination of the widow’s interest as life bene¬ 
ficiary of the income, in accordance with the di¬ 
rections contained in the will, and then distributed 


the proceeds to the residuary legatees. After 
the death of the testator the trustee held legal 
title to the property. The death of the lif^ bene¬ 
ficiary gave the trustee nothing more nbr less 
than he had from the date of death of the testator. 
He was not acting as agent of the residuarV lega¬ 
tees in making the sale but was carrying 6ut his 
duties as trustee. It is true that the widows 
interest as life beneficiary had terminated and 
only the interests of the residuary legatee^ were 
left, but the trustee’s position in regard to the 
property did not change at any time. He held 
legal title from the date the trust came intoj exist¬ 
ence in 1914. In other words, Solicitor’s Opinion 
35, supra, General Counsel’s Memorandum" 6811, 
supra, and the Huggett case, supra, are ekch to 
be distinguished from the instant case oil the 
ground that the sale in each of those casqs was 
made by the remaindermen or their agefit and 
not, as in the instant case, by the testamentary 

trustee during the continuance of the trust. 

* * * 

“ Since a trust is recognized as a taxable entity 
under the statute and the property remained as 
an integral part of the trust res from the time of 
the creation of the trust until the conversion by 
the trustee, the basis in his hands must b4 held 
to be the value of the property at the date Of the 
death of the decedent. 

“It is, therefore, the opinion of this offic^ that 
the proper basis for determining gain oij loss 
from the sale of the real estate in question by the 
trustee named in the will of A is the value <tf the 
property at the time of the death of the decadent, 
undiminished by the value of the widow’§ life 
interest in the income.” 

These distinctions without any substantial differ¬ 
ence to which the respondent and his general counsel 
have already been forced by the decision of the fioard 
in the present case again confirm the utter unsOund- 
ness of the whole proposition. There is no suct| dis- 
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tinction between these two cases as to justify such a 
radical difference in the applicable rule. And inci¬ 
dentally it will be noted that the opinion just quoted 
ignores altogether another troublesome fact which ex¬ 
isted in the case on which it was based, viz.—the life 
estate was also to terminate on the*occasion of the 
widow’s remarriage. Supposing there had not been 
any trust but as in the earlier ruling the widow had 
had a legal estate until her death or remarriage? 
How then would the rule of the Euggett case have 
been applied? 

It is submitted therefore that in any event the ad¬ 
ditional rule which the Board in the present case 
grafted upon its basic rule in the Griscom case should 
not be approved by this court. 


V. Our position is supported by three sound and 
convincing dissenting opinions by members of the 
Board of Tax Appeals. 

There are sixteen members of the Board of Tax Ap¬ 
peals, of whom seven have in either the Griscom case 
or the present case formally recorded their dissent in 
whole or in part from the rules laid down in those 
cases. The record does not show, but members of the 
Board are constantly holding field hearings through¬ 
out the country, and it may well be that those not re¬ 
corded as dissenting in both cases were not present 
when both cases were considered. 

In the Griscom case Seawell wrote a dissenting 
opinion in which Trussell and Van Fossan concurred. 
(22 B. T. A. 994, 996.) In the present case Matthews 
dissented without opinion, Smith dissented from any 
modification of the rule of the Griscom case, Seawell 
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wrote another dissenting opinion in which Trammell 
and Love concurred, and Love also wrote a supple¬ 
mental dissenting opinion (R. 27, 29). I 

For more convenient reference by the court, and as 
an integral part of our own argument y we incorporate 
in this brief these three vigorous dissenting opinions. 
Each of them is good, sound law, well expressed, and 
as capable of withstanding critical analysis as the 
prevailing opinions are not. 

SeawelVs dissenting opinion in the Griscopi case 
(22 B. T. A. 979, at 994) in which Trussell apd Vcm 
Fossan concurred, was as follows: 

I 

“Sewell, dissenting: At common law a re¬ 
mainder in real estate could not be created mthout 
a particular estate to support it. A freehold 
could not pass without livery of seizen, which must 
operate immediately or not at all. But it was 
otherwise in reference to personalty for, as Mr. 
Blackstone says, ‘it was considered as a mere 
contract to take effect in the future.’ The case 
under consideration is more nearly related Ijo that 
tenure under the Statute of Uses called fide$ com- 
missitm, which was usually created by will and 
was the disposal of property to one in confidence 
that he should convey or dispose of its promts at 
the will of another—the dim beginnings of our law 
of uses and trusts. 

“These tenets of the ancient law of projperty, 
set forth with much commendable erudition in the 
majority opinion, seem, however, unnecessary and 
out of place in a tax case under taxing statutes 
such as the heart of Blackstone or Coke or Little¬ 
ton never conceived. Title to the property from 
which the income sought to he taxed in thi^ case 
was derived is in no wise in dispute; and the will 
under which the property was bequeathed was 
never contested and under it there was no sug¬ 
gestion of lapsed legacies either in the pleafiings 
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or in the evidence on the trial. The solution of 
the main question here involved does not seem to 
he made less difficult by the addition of these bur¬ 
dens. 

“And what is this main question here involved? 
It is this, when did this petitioner acquire under 
his father’s will, the securities which he sold in 
1924, and 1925? The statute, section 204 (a) (5) 
of the Revenue Act of 1924, points the pertinency 
of this inquiry: 

“ ‘Sec. 204. (a) The basis for determining 

the gain or loss from the sale or other disposi¬ 
tion of property acquired after February 28, 
1913, shall be the cost of such property; except 
that— 

# * * 

“ ‘(5) If the property was acquired by be¬ 
quest, devise, or inheritance, the basis shall be 
the fair market value of such property at the 
time of sfach acquisition . . . .’ [Italics 

supplied.] 

“To acquire property is not synonymous with 
to vest title to property, although closely allied 
to it. In a taxing statute obviously something 
more than a vested title is requisite. A title which 
would support an action at law for possession 
falls short of acquired property. One who pur¬ 
chases from the legal owner the legal title to an 
automobile which has been stolen has a good vested 
title to it, but must walk until the possession of 
the automobile is recovered. And titles do not 
always vest completely at once or by one act. Title 
when complete may have relation back to some¬ 
thing done in the beginning which perfects it ab 
initio and makes secure rights and reduces to pos¬ 
session that which previously was a bare right only 
without possession. Brewster v. Gage , 280 U. S. 
327.) Possession, at least constructively, is neces¬ 
sary to full property rights in personalty. (Bou- 
vier’s Law Dictionary, subject, Possession.) 
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1 i The steps in the acquisition of the securities 
sold by the petitioner in 1924 and 1925 m^iy be thus 
enumerated: First, his father made a| will and 
then died; then the will was probated ahd put to 
record and trustees under it were appointed; then 
the petitioner had an expectancy or inchoate right 
to future acquisition, but if he had acquired any¬ 
thing up to that time it did not include ^11 of that 
which he afterwards sold. (Tyler v. United States, 
281 U. S. 497.) It could not then be knqwn what 
he would acquire in the end, for the trustees could 
sell and reinvest;—fire, flood and earthquake might 
destroy it all before his mother should pass away; 
and even then the trustees could sell ancjl convert 
into money any securities or other property of 
the residuary estate not previously disposed of, 
leaving the ultimate possession and property under 
the vested right still precarious to the petitioner. 
It was only when his mother died and the property 
was divided by the trustees into five part^ and one 
part handed over to the petitioner that h^, or any 
one, could know what he acquired . Suppose his 
title did then revert to the original filling of the 
will? Suppose he could at any time havej sold his 
expectancy even before his mother’s de^th He 
did not sell his expectancy and we are not con¬ 
cerned with what he might have done. Our con¬ 
cern is with stern facts and realities, and! verities 
are not coerced by speculative possibilities. 

(Weiss v. Stern, 265 U. S. 242.) Surely, before the 
death of his mother he could not have solq the fee 
simple or absolute title to the securities ^hich he 
did sell in 1924 and 1925, for he had not then ac¬ 
quired that title. 

“Upon a consideration of the whole c^se, and 
for the reasons pointed out, I am led to Conclude 
that the correct basis for establishing gaiki to the 
petitioner in the transaction under reviey is the 
value of the securities he sold at the timp he ac¬ 
quired them, to wit, at the time of the death of his 
mother. 
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“Trtjssell and Van Foss an agree with this dis¬ 
sent. ’ ’ 

Seawall’s dissenting opinion in the present case (R. 
27), in which Trammell and Love concurred, was as 
follows: 

“Seawell dissenting: In the Rodman E. Gris- 
com case (22 B. T. A. 979) it was held that the 
basis for determining gain or loss on the sales 
of property made by a remainderman who had 
received such property upon the death of the life 
tenant was the fair market value of the property 
on March 1, 1913, the ancestor having died prior 
to that date. By the majority opinion in this case, 
which overrules the Griscom case and is upon 
comparable facts, it is held that the basis is not 
the value of the property on March 1, 1913, but 
the present worth on that date of the property 
which was to be received by the remainderman 
at the time of the death of the life tenant. 

“I dissented in the Griscom case for reasons 
there set down. The objections urged to the con¬ 
clusions there reached appear to me to be appli¬ 
cable here. In addition to what was there said, I 
feel constrained to say here that the present de¬ 
cision seems further from the correct solution of 
the problem presented than the decision in the 
Griscom case. The present worth on March 1, 
1913, of property which was to be received on 
May 15, 1924, is, of course, less than the value of 
that property on March 1, 1913. The smaller the 
basis on March 1, 1913, the larger the gain, and 
accordingly the larger the tax, when the sale is 
made (sometime after May 15, 1924). By putting 
into effect here the doctrine of the present worth 
of property to be received at a subsequent date, 
the taxes of the remainderman are increased far 
beyond what they would have been if the property 
had been bequeathed directly to her without the 
intervention of any life estate. Upon what theory 
of law or logic can one be taxed for having the 
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possesson of her legacies delayed and withheld 
from her for 10 or 12 years? The erroir in this 
determination lies in the failure to recognize the 
fact that what this taxpayer sold in 1925 and 
1926 contained something (the fee simpli) which 
she did not have in 1913; or in the effort to cir¬ 
cumvent that fact by the application of a rule of 
law, good in settling estates, but incongruous and 
grotesque in a matter like that involved h^re, pro¬ 
ducing exactly the reverse of what is oi\ should 
be intended. Congress, it must be assume^, never 
intended such a result, and the logic that would 
lead to it must be operating in reverse and under 
some rule of anticlimax. 

‘‘ Moreover, the statute fixes the time of acqui¬ 
sition of the property as the time when fhe fair 
market value of the property is to be ascertained. 
The main opinion seems to hold that the acquisi¬ 
tion of the property in this case was not ipade on 
one date, but on two dates, namely: 1, on (dr prior 
to) March 1, 1913, and 2, on May 15, 1924, when 
the life tenant died; else why are these twp dates 
used in arriving at the ‘present worth’ v^lue of 
the property bequeathed? One date or thp other 
is the date of acquisition, not both. On (or prior 
to) March 1,1913, an inchoate title (which in time 
would ripen into full title and permit acquisition 
of the property) was made; and on May 15, 1924, 
at the death of the life tenant, that inchoate title 
ripened into full title and then the property was 
permitted by it for the first time to be acquired 
by the taxpayer. 

“But if the acquisition was made on t|ie one 
or the other date, or, if possible, as th6 main 
opinion suggests, on both dates combined, nowhere 
does the statute authorize the ‘fair market value 
of the property’ to be reduced by the application 
of the principle of the ‘present worth’ v^lue of 
future acquisition. If the ‘present worth’ doc¬ 
trine applies, then the ‘property’ (as distin¬ 
guished from the inchoate title) had not then been 
acquired. When the ‘property’ has been acquired 
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then the doctrine can have no application, for it 
is the ‘fair market value of the 'property 7 at the 
time of its acquisition that the statute makes the 
basic for determining gain or loss. 

“Trammell dissents for reasons substantially 
as set forth above/’ 

Love's dissenting opinion in the present case (R. 

29) was as follows: 

“Love: I agree with the foregoing written dis¬ 
sent and desire to supplement the same in as 
brief a statement of my theory as I am able to 
expreses in words. 

“In my judgment the error in the prevailing 
opinion in this case is brought about by confusion 
of terms. 

“In dealing with property rights, there are at 
least three terms that must be dealt with, viz., 
property, estate, title. 

“Property is the subject matter dealt with; it 
may consist of realty, personalty, choses in action, 
or what is known as intangibles. 

“Estate is the quantum of interest owned or 
held in the property. The estate may be fee 
simple, life estate, or for a term of years; it may 
be a freehold or less than freehold. 

“Title is the kind or nature of the claim which 
the claimant asserts to the estate; it may be a 
legal title, an equitable title, or merely a record 
title; it may be a perfect title, or a defective title. 

“To illustrate: Suppose that A owned some 
property, and held a fee simple title thereto; then 
suppose that A transferred either by deed or by 
will, that property to B to be held by B during 
B’s life, and further stipulated that upon B’s 
death the property should go to and be held by C 
in fee simple. 

“Pretermitting some differences in procedure 
when the transfer is made by deed and when made 
by will, B acquires that property, which is the 
subject matter of the estate, and to which the title 
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applies, immediately. B gets a life estate and C 
gets a fee simple estate. Both B and C iet a legal 
title, both of which originate in the same instru¬ 
ment, and both are of the same date. however, 
does not acquire the property, which i^ the sub¬ 
ject matter of the several estates and to [which the 
title applies, until B’s life estate falls in. Such 
fall-in may occur by reason of the deatli of B, or 
by purchase by C from B, at which time he ac¬ 
quires the property and holds under the title 
which he got from A. To hold that thfe acquisi¬ 
tion of the title to the fee simple estate is acquisi¬ 
tion of the property is, in my judgment, carrying 
the accrual idea or theory to an irrational extent. 

“The applicable statute involved in the instant 
case is section 204 (a) (5) of the Revenue Act of 
1924, which stipulates the basic date as the time 
of the acquisition of the property. Section 204 
deals with the disposition of property by sale or 
otherwise, and points out and provides for 
thirteen separate and distinct methods jof trans¬ 
fer of property, in several of which a property 
interest as distinguished from property, eo 
nomine, is recogmzed. 

“I assume, and feel that I must assume, that 
Congress knew the difference and distihction be¬ 
tween the acquisition of title to property, and the 
acquisition of the property itself. In the instant 
case, the remainderman did not acquire xhe prop¬ 
erty (although she did acquire a ‘property inter¬ 
est’) until twelve years after she acquired title 
to that property. 

“The facts disclosed by the record are that 
petitioner’s wife’s grandmother bequeathed to 
her a fee simple title to certain property, and a 
life estate to another. 

“As I view the situation, Mrs. Huggetf; did not 
acquire the property which was the subject mat¬ 
ter of the estate which she held, and to vdiich her 
title applied, until after the life estate fell in. It 
may be true that by the will she acquire^ certain 
property, or property interest, if in thi^ connec¬ 
tion we may term the holding of an interest or a 
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claim to property, as property, but, as before 
said, in dealing with property rights we must dif¬ 
ferentiate between property, estate, and title— 
and what she got by the will of her grandmother 
was the title to a certain estate, and she did not 
acquire the property which she, a number of years 
afterwards, sold, until after the intervening estate 
fell in, and that estate did not fall in until twelve 
years after the grandmother’s death, and nearly 
twelve years after the basic date as determined in 
the prevailing opinion. The statute designates 
the basic date as the date of acquisition of the 
property. 

“I am not seriously concerned about the in¬ 
congruities wrought as a result of the prevailing 
opinion. My concern is to determine what the 
statute means. Congress had the constitutional 
right to prescribe, as the basic date, the date of 
acquisition of the title if it so desired, regardless 
of such incongruities. If Congress intended to 
do that, it could easily and explicitly have said so. 
It did not so prescribe, but explicitly prescribed 
the basic date as the date of the acquisition of the 
property, and I must assume that Congress under¬ 
stood the legal purport of its own language, and 
meant what it said.” 

VI. Conclusion. 

It is submitted therefore that the judgment of the 
Board should be reversed, and the case remanded 
with directions for recomputation of the deficiencies 
on the basis of the May 15, 1924, value of $1,065.59 
per share. 
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Of Counsel . 
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In the Court of Appeals of the 

Columbia 

No. 5691 

William Huggett, appellant 

v. 

David Btjrnet, Commissioner of Internal Reve- 

nue, appellee 

. 

i 

ON APPEAL FROM THE UNITED STATES BOARD t OF TAX 

APPEALS 

BRIEF FOR APPELLEE 

l 

I 

PREVIOUS OPINION 

The only previous opinion in the present! case is 
that of the United States Board of Tax Appeals 
(R. 21-27) which is reported in 24 B. T. A. 669. 

JURISDICTION 

This appeal involves deficiencies of income taxes 
for the calendar years 1925 and 1926 in the afiaounts 
of $3,278.53 and $3,401.24, respectively, and is taken 

i 

from the decision (order of redetermination) of 
the United States Board of Tax Appeals Entered 
January 26, 1932. (R. 32.) The petition for re¬ 

view was filed May 10, 1932 (R. 33) pursuant to 
Sections 1001,1002, and 1003 of the Revenue Act of 
1926, c. 27, 44 Stat. 9,109,110. 


District of 
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QUESTION PRESENTED 

The residuary estate of appellant’s wife’s grand¬ 
mother who died December 22, 1912, was devised 
and bequeathed in trust to pay the income there¬ 
from to two life tenants, one of whom was the 
appellant’s wife’s mother, and upon the latter’s 
death to pay one-half of the corpus to the appel¬ 
lant’s wife. The appellant’s wife’s mother .died 
May 15,1924, and the appellant’s wife receive to&- 
half of the residuary estate of her grandmother 
which included certain corporate shares constitut¬ 
ing a part of the original estate. The stock (or 
that received in exchange therefor upon reorgani¬ 
zation in 1925) was sold in 1925 and 1926. 

The question is whether the basis to be used in 
determining the gains from the sales is the fair 
market value of the appellant’s wife’s remainder 
interest in the stock as of March 1,1913 (the testa¬ 
trix having died December 22, 1912) or the fair 
market value of the stock at the time of the death 
of the life tenant. 

STATUTES AND REGULATIONS INVOLVED 

The applicable statutes and regulations will be 
found in the Appendix, infra, pp 52-55. 

STATEMENT OF FACTS 

There is no controversy over the facts, they hav¬ 
ing been stipulated by the parties and so found by 
the Board of Tax Appeals. 
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I 

| 
i 

I 

i 

The appellant and his wife, Muriel Denys Hug- 
gett, residents of Oracle, Arizona, filed joint 
returns for the years 1925 and 1926. The income 
.involved in this proceeding is that of the wife. 
(R. 19.) 

. 

Margaret Eaton, grandmother of appellant’s 
wife and a resident of the State of Pennsylvania, 
died testate December 22, 1912. Her will was 
thereafter admitted to probate and her estate ad¬ 
ministered in Pennsylvania. (R. 20.) 

The executor appointed by the will (who,jin vir¬ 
tue of the rights conferred and the duties enjjoined, 
became also a testamentary trustee), was directed 
to hold, sell, or exchange all stocks, bonds, and in- 
derests which the testator owned and to collect the 
-income therefrom. As to the entire net income and 
one-half of the corpus, the will provided (Rl 20) : 


The one-half part of said income sljiall be 
paid by my Executor to my daughter Mabel 
Denys during her lifetime.; ! 

The other one-half part of said income shall 
be paid by my Executor to my daughter Lulu 


Eaton Brown during her lifetime; 

At the death of my daughter Mabel Denys, 
I give, devise, and bequeath the one-half part 
of my estate to my Granddaughters, Dorothy 
Denys, Gwendoline Denys, Muriel Denys, and 
Margaret Denys, daughters of Mabel Denys, 
share and share alike, their heirs and assigns 
forever. 
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One of the life tenants, namely, Mabel Denys,, 
died May 15, 1924, and after her death securities 
held by the executor-trustee under the terms of the 
will were distributed to her daughters. Among the 
securities so distributed to Muriel D. Huggett (for¬ 
merly Muriel Denys), wife of the appellant, were 
50 shares of stock of the Oil Well Supply Company, 
which were a part of the estate of the testatrix at 
the time of her death. (R. 20-21.) 

During the year 1925 (and after the distribution) 
a reorganization of the corporation took place 
whereby Mrs. Huggett received for her 50 shares of 
the Oil Well Supply Company stock 233% shares 
of new preferred stock and 1,083% shares of new 
common stock. Later, in the same year, she sold 
all of the preferred stock and 233% shares of the 
common stock for $28,688.28, and during the fol¬ 
lowing year sold the remaining 850 shares of the 
common stock for the sum of $26,481.47. (R. 21.) 

The corporate reorganization and the resulting 
issuance of new shares in exchange for the old have 
no bearing upon any issue in this appeal, and hence 
may be treated as though never having taken place. 

The 50 shares had, both on December 22, 1912 
(when the testatrix died), and on March 1, 1913, a 
fair market value of $465.90 the share. Their fair 
market value on May 15,1924 (when Mabel Denys, 
life tenant, died), was $1,065.59 the share. The 
March 1, 1913, fair market value of the 50 shares,. 
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subject to the life estate therein of Mabel Denys, 
was $195.45 the share. (R. 21.) 

In the income tax returns filed for the years 1925 
and 1926 no gain or loss in respect to the sal^s of the 
Oil Well Supply Company stock was reported. 
The appellee, however, determined a taxable' gain of 
$16,543.58 as realized from the sale made jm 1925 
and a taxable gain of $16,515.49 as realized f^om the 
1926 sale. In the determination of such gains ap¬ 
pellee used as a basis the value of the stock as of 
March 1, 1913, in the amount of $465.09 peif share. 
(R. 21.) 

During the pendency of the case before thd Board 
of Tax Appeals the Commissioner of Internajl Reve¬ 
nue, appellee herein, by leave filed an amended 
answer wherein he alleged the commission oft error 
in stating the taxable gain realized upon the sales in 
1925 and 1926 of the Oil Well Supply Coinpany 
stock; that Mrs. Huggett acquired on the dtath of 
the testatrix (December 22, 1912) a vested re¬ 
mainder in such stock; that the fair market value 
of such remainder interest, both on December 22, 
1912, and March 1, 1913, was $195.45 for each of 
the 50 shares; and he prayed that the deficiencies 
be redetermined on the basis of a March 1, 1913, 
value of $195.45 per share. (R. 18, 22.) This the 
Board did, with the result that the gain and the tax 
for each of the two years were increased, p, defi¬ 
ciency of $3,278.53 being determined for 192^ and a 
deficiency of $3,401.24 for 1926. I 
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SUMMARY OF ARGUMENT 

Both parties agree that the stock sold by Mrs. 
Huggett in this case was acquired by bequest within 
the meaning of Section 204 (a) (5) of the Revenue 
Act of 1926, infra. The sole questions are (1) 
whether the Board properly held that she acquired 
the stock upon the death of her grandmother, the 
testator, or when she obtained physical possession 
of the shares upon the death of the life tenant, and 
(2) whether the Board properly held that under 
Sectiop 204 (a) (5) and (b) the basis for determin¬ 
ing the gain from the sale was the fair market 
value of the stock as of March 1,1913, less the fair 
market value of the life tenant’s interest (the testa¬ 
tor having died in 1912). 

In Brewster v. Gage, 280 U. S. 327, it was held 
that a residuary legatee acquired stock which he 
later sold as of the date of the testator’s death and 
not as of the date of distribution. In that case the 
Supreme Court rejected the contention that Brew¬ 
ster did not acquire the shares themselves as of the 
date of the testator but acquired only an interest in 
the estate remaining after the payment of debts and 
held that his right to the shares related back to the 
testator’s death. 

The same reasoning applies here. The appellant 
concedes that Mrs. Huggett’s remainder was one 
vesting in interest at the testator’s death. There 
is no difference between the position of a residuary 
legatee and one having a vested remainder follow- 
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I 

ing an equitable life estate in so far as the time 
of the acquisition of the property is concerned. 
The doctrine of relation applies equally! to both 

i 

cases. The life tenant’s interest was no more an¬ 
tagonistic to Mrs. Huggett’s interest than were the 
claims of creditors, in the Brewster case, supra, and 
Mrs. Huggett could have sold her interest in the 
stock during the life of the life tenant 1 ; just as 

i 

Brewster could have sold his before distribution. 

Mrs. Huggett’s right to future possession as re¬ 
mainderman vested immediately at the death of the 
testator (Coolidge v. Long, 282 U. S. 582) ^nd she 
acquired no new right upon the death of the life 
tenant. The existence of the life tenancy!merely 
served to decrease the value of her interest as of 


the date of acquisition upon the death of the testa¬ 
tor and as of March 1, 1913. Ithaca Trus\ Co. v. 
United States, 279 U. S. 151. 

The true economic gain realized by Mrs. Huggett 
was the difference between the proceeds of the sale 
and the value of the stock at her grandmother’s 
death less the then value of the outstanding life 
estate (the value at March 1,1913, was the i^ame), 
and it was the intention of Congress to reach this 
profit in her hands. But the appellant’s interpre¬ 
tation of the statute would prevent the taxation of 

i 

a large part of this profit to any one. Cases in 
which residuary legatees divide the residuary 
estate by agreement involve a second acquisition 
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and are distinguishable from this case and from 
Brewster v. Gage, supra, where so far as the record 
shows there was an equal distribution. In this 
case there is in reality no second acquisition or if 
there is a second acquisition at the life tenant’s 
death there is no value to be added to what was 
originally acquired. 

This is the rule which has been followed by the 
Bureau of Internal Revenue in its published rul¬ 
ings and has generally been followed by the Board 
of Tax Appeals. 

The ease of Chandler v. Field (D. N. H.), 58 F. 
(2d) 370, upholds our contention that a vested re¬ 
mainder is acquired within the meaning of Section 
204 of the Revenue Act of 1926 when the testator 
dies and not when the life tenant dies, but so far 
as the record shows it made no adjustment for the 
life tenant’s interest and the question of its doing 
so was not suggested. We call the attention of the 
court to that decision, though we submit that it is 
appropriate to recognize that the equitable re¬ 
mainder increased in value as the age of the life 
tenant increased and hence that it is proper to tax 
this increment as part of the gain from the sale. 
This may be done only by making an adjustment 
in the fair market value as of the testator’s death 
or the fair market value as of March 1,1913, for the 
value of the life estate. 
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ARGUMENT 

I | 

I 

. 

The issue as to when Mrs. Huggett acquired the stock is 
controlled in principle by the decision in Brewster v. 
Gage, 280 U. S. 327 

Section 204 (a) (5) of the Revenue Act of 1926, 
infra, provides that the basis for determining the 
gain from the sale of property acquired by bequest, 
devise, or inheritance shall be “the fair market 
value of such property at the time of such Requisi¬ 
tion,” subject to the qualification in Section 204 (b) 
that if the property was so acquired prior tol March 
1,1913, the basis should be the fair market v[alue of 
the property when so acquired or its fair market 
value as of March 1, 1913, which ever is greater. 

It is not disputed that the shares of stocky which 
Mrs. Huggett, the appellant’s wife, sold ih 1925 
and 1926 came to her under the provisions of the 
will of her grandmother, or that the foregoing rule 
is applicable to the determination of the gain de¬ 
rived in this case. The sole question concerns the 
correct interpretation or application of the Statute 
in relation to the circumstances in this case; that is, 
(1) whether the Board properly held that Mrs. 
Huggett acquired the stock upon the death of her 
grandmother who constituted it a part of het resi¬ 
duary estate and not when she (Mrs. Huggett) ob¬ 
tained physical possession of the shares upon the 
death of the life tenant, and (2) whether the Board 
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properly held that the basis for measuring the profit 
from the sale by Mrs. Huggett was the fair market 
value of the stock as of March 1,1913, less the fair 
market value of the life tenant’s interest (the testa¬ 
tor having died in 1912). 

In the case of Brewster v. Gage, 280 U. S. 327, af¬ 
firming the decision of the Circuit Court of Appeals, 
30 F. (2d) 604 (C. C. A. 2d), and reversing the deci¬ 
sion of the District Court 25 F. (2d) 915 the Su¬ 
preme Court, interpreting statutory provisions 
similar to Section 204 of the Revenue Act of 1926, 
infra, held that Brewster, one of five residuary leg¬ 
atees under the will of his father, acquired stock 
constituting a part of the estate as of the date of 
the testator’s death, and that the basis for deter¬ 
mining the gain from the sale was the fair market 

value of the stock as of that date. 

In that case it was argued that Brewster did not 

acquire the stock upon the death of his father, May 
18,1918, but acquired it when the surrogate’s court 
entered an order of distribution April 19, 1920. 
The Supreme Court rejected that argument and 
held that Brewster’s right to have his share of the 
residue vested immediately and the decree of dis¬ 
tribution conferred no new right, merely serving 
to identify the property and to direct the executors 
to deliver it to the legatees, the legal title so given 
relating back to the date of death. 

Our position is that the decision in Brewster v. 
Gage, supra, is controlling upon the issue as to 
when the stock in this case was acquired and hence 
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that Mrs. Huggett’s interest in the stock was ac¬ 
quired when the testator died, December 22, 1912. 
The appellant seeks to distinguish the Brewster 

case. 

We submit that a comparison of the two cases 
will disclose that all of the grounds upon which he 
relies as a basis for the distinction are grounds 
which either were or might have been urg^d with 
equal force against the decision in the Brewster 
case, supra. j 

The proposition chiefly relied upon seems to be 
that the language of Section 204, infra, demands 
that the twice-used word property be made to refer 
to the same thing; that the property sold |in this 
case was the shares themselves which were not ac- 

i 

quired until the death of the life tenant, all that 
was acquired at the testator’s death being a re¬ 
mainder interest in the residuary estate as a whole. 
Hence it is argued that the basic date is the life 
tenant’s death and the basic value the then value of 
the shares themselves. I 

Precisely the same argument was made in the 
Supreme Court in Brewster v. Gage, supra, as ap¬ 
pears from an examination of the argument of 
Brewster’s counsel (pp. 329-330). It was there 
said that all that Brewster acquired at the date of 
death was a right to an honest administration of 
the estate and the right to participate in the' resid¬ 
uum, if there should be any, but this right was not 
the “property” which was sold, the property sold 
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being the stocks which were distributed to him 
later. 

In rejecting that argument the Supreme Court 
said (pp. 333-334): 

It is necessary to construe the word “ ac¬ 
quired” and the phrase “at the time of such 
acquisition” to determine whether the value 
of the stock at the time of testator’s death 
or its value on the date of the decree should 
be used in the calculation. 

* * * immediately upon the death of 
owner there vests in each of them [“heirs or 
legatees”] the right to his distributive share 
of so much as shall remain after proper ad¬ 
ministration and the right to have it deliv¬ 
ered upon entry of the decree of distribution. 

* * * Upon acceptance of the trust there 
vests in the administrators or executors, as 
of the date of the death, title to all personal 
property belonging to the estate; it is taken, 
not for themselves, but in the right of others 
for the proper administration of the estate 
and for distribution of the residue. The de¬ 
cree of distribution confers no new right; it 
merely identifies the property remaining, 
evidences right of possession in the heirs or 
legatees and requires the administrators or 
executors to deliver it to them. The legal 
title so given relates back to the date of the 
death. * * * 

Petitioner’s right later to have his share 
of the residue vested immediately upon the 
testator’s death. * * * 



Thus the appellant relies upon an argument re¬ 
pudiated by the Supreme Court in the Brewster 
case, supra. It is of interest that the onjly cases 
which could be cited in support of appellant’s view 
are the cases of F. W. Matthiessen Jr., 2 p. T. A. 
921, and the Court of Claims decision in ttie same 
case, Matthiessen v. United States, 67 Ct. <pls. 571, 
certiorari denied, 280 U. S. 577, both of which were 
decided prior to the Brewster case, and the! reason¬ 
ing of which was rejected by both the Supreme 
Court and the Circuit Court of Appeals decision 
(30 F. (2d) 604) in the Brewster case, suprd. 

The position of the appellant is necessarily that 
the argument which was rejected in Brewster v. 
Gage, supra, as applied to an ordinary residuary 
legatee is good as applied to a remainderman. That 
is, in fact, his position. He urges that the doc¬ 
trine of relation which he concedes was thej major 
premise in the Brewster decision constitutes a 
major fallacy in the Board’s decision in thfs case. 
(Br. 15-16.) 

This argument is made notwithstanding tne fact 
that the appellant concedes that Mrs. Huggett’s 
remainder was one vesting in interest at the tes¬ 
tator’s death (Br. 18) and such it was. King v. 
King, 1 Watts and Sergeant’s Reports (Paj) 205; 
Minnig v. Batdorff, 5 Pa. St. 503; Burd’s E xecu- 
tor v. Burd 9 s Administrator, 40 Pa. St. 182; Fitz¬ 
patrick’s Estate, 233 Pa. St. 33; Snyder’s Estate, 
180 Pa. St. 70; Walker’s Estate, 277 Pa. 444. 1 

1 The rule is the same in the District of Columbia. | Gruit 
v. Owen, 25 App. D. C. 514. 
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That appellant makes no contentions which effec¬ 
tively distinguish between the position of the re¬ 
siduary legatee and one having a vested remainder 
following an equitable life estate is apparent from 
the following excerpts quoted from appellant’s 
brief (pp. 16,17,18-19) : 

Bearing in mind that the sale here was 
of shares of stock, the reason thus given [by 
the Board] in support of the decision belovr 
could be applicable only if Mrs. Huggett 
had had a vested remainder in those shares 
of stock. We do not necessarily concede 
that even had she had such a vested re¬ 
mainder in such shares the same principle 
of relation back would apply for tax pur¬ 
poses. But whether it does or does not is 
immaterial in the present connection. The 
only point of importance here is that that 
principle could not apply if she did not have 

a vested remainder in the shares of stock. 
***** 

It [the will] conferred upon Muriel Denys 
[later Mrs. Huggett] a vested remainder in 
not less than X A part of % part of tl. < state 
as it might exist “at the death of my laugh¬ 
ter Mabel Denys.” It was not only so 
worded expressly, but the other provisions 
of the will (which not merely gave the ex¬ 
ecutor authority to convert and reconvert the 
particular properties which might happen to 
make up the estate at the time of the testa¬ 
trix’s death but affirmatively directed him 
to do so if he found it advisable) by their 
very nature prevented Mrs. Huggett from 


ever having any remainder interest in these 
or any other particular shares. There was 
neither assurance nor requirement that these 
50 shares of Oil Well Supply stock! should 
either (1) remain a part of the estatej during 
the life of Mabel Denys, or (2) be allocated 
to this rather than to the other % part of 
the estate if they did chance to so reipain, or 
(3) in turn be allocated to Muriel’^ % or 
other share in this V 2 part even if they had 
by chance so remained and so been allocated 
in the first instance. In a word it is nothing 
short of the ridiculous to say that durpig the 
years from 1912 to 1924 Mrs. Huggett had a 
vested interest in these 50 shares. And yet 
such a premise is the essential keystone of 
the Board’s decision. 

Or, to look at it from another standpoint, 
what could Mrs. Huggett have sold during 
her mother’s life? * * * she coijild, of 
course, have sold all or part of her remainder 
in the estate. But what could she ha^e sold 
with respect to these particular 50 shares 
* * *? She could have sold no interest 
in those shares because she had ncjne to 
sell. The complete legal title to thqse 50 
shares was at all times in the executor as 
trustee, * * * 

The Board’s conclusion that her title to 
these shares of stock related back to th£ date 
of her grandmother’s death in 1912 was 
erroneously based on the premise that Mrs. 
Huggett all along had a vested remainder 
interest in the shares of stock. * * * 

i 
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Every word of this would equally apply to Brew¬ 
ster’s stock. In the administration of the estate of 
Brewster’s father, the executor might have found 
it necessary or advisable to sell the shares. The 
will of Brewster’s father conferred upon his son 
a vested right to one-fifth part of the residuary 
estate as it might exist at the close of the adminis¬ 
tration. There was neither “ assurance nor re¬ 
quirement” that the particular shares should re¬ 
main a part of the estate and be allocated to Brew¬ 
ster or to one or more of the other residuary leg¬ 
atees. i Brewster could not, nor could Mrs. Hug- 
gett, prior to the distribution, have sold and 
delivered the particular shares which he later re¬ 
ceived. The complete legal title to the shares in 
each ease was vested in the fiduciary. 

It is thus apparent that opposing counsel have 
merely resurrected the discredited argument urged 
upon the Supreme Court in Brewster v. Gage, 
supra. 

But the assertions that Mrs. Huggett “ could have 
sold no interest in those shares because she had none 
to sell” and that “she had no remainder interest in 
these shares of stock which she could have sold or 
alienated in any way” (Br. 18) are not true. 
There are many decisions establishing the contrary. 

In People ex rel. Crook v. Wells, 179 N. Y. 257, it 
was held that assets of a residuary estate consisting 
wholly of personal property could not be taxed 
while still in the hands of the executor for the 
reason that a charitable corporation exempt by law 


17 


from taxation was the residuary legatee. The 
court held that at the time of the assessment the 
corporation was “the absolute owner of thei$85,000 
in the personal property assessed” from ihe mo¬ 
ment of the testator’s death, notwithstanding the 
fact that the executors had a year within which to 
pay the legacy, and held that the assessment was 
erroneous. I 

Similarly, in MacKenzie v. Wright, 31 Aijiz. 272, 
it is said (pp. 275-276), that the residuary legatee 
“became, as of the date of the testator’s de^th, the 
absolute owner of the residuum * * 

The rights of all heirs, devisees, legatees, and 
distributees are, in very truth, to what is left (the 
residuum) after payment, at least, of the d^bts of 
the decedent. The only distinction lies in th^ order 
in which the assets may be resorted to, report to 
realty and specifically bequeathed personaltyj being 
deferred until personalty not specifically be¬ 
queathed has been exhausted. In the estate of an 
intestate the rights of the next of kin are jto the 

residue and the rights of the next of kiia and 
residuary legatees are alike. This is very clearly 

pointed out by the decision of the House of Lqrds in 
Cooper v. Cooper, L. R. 7 H. L. 53, where ^11 the 
judges concurred. There Lord Chancellor Chirms 
said, after pointing out that while the necessity for 
turning the estate into money to pay debtd may 
.exist in both cases (p. 66) : j 

If we look on the Statute of Distribution, 

ns I think we ought to look on it, as ip sub- 
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stance nothing more than a will made by the 
Legislature for the intestate, and liken this 
to the case of a person having made a will 
I and having directed his debts and expenses 
to be paid, and having given over his clear 
residue to his three children and his widow— 
if, I say, we look at the case as if it had as¬ 
sumed these features, I apprehend your 
Lordships will be perfectly clear that the 
i residuary legatees under such a will had a 
clear and tangible interest in specie in the 
Pain’s Hill estate, just in the same way as 
i the youngest of the three brothers, Freder¬ 
ick John, who directly took one-third of the 
proceeds of the estate. 

Can any person doubt that one of these 
next of kin might, before the administration 
! of the estate of the intestate, have released 
i to another next of kin, or have assigned to a 
third party, his interest in any specific por¬ 
tion of the estate of the intestate, in any spe¬ 
cific item of the estate of the intestate, sub¬ 
ject only to that item bearing its share of 
the administration expenses? I apprehend 
it to be quite clear that a next of kin could 
take that course. * * * 

To the same effect is the Court of Appeals case 
of Blake v. Bayne, L. R. (1908) A. C. 371, 384. 

It is nevertheless true in England, as it is in 
this country, that, pending the administration, no 
distributee and no residuary legatee has the right 
to call upon the administrator or executor to hand 
over to him any specific asset, the nonexistence of 
such a right being thus expressed in another Eng- 
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lish case (Vanneck v. Benham, L. R. (19171) 1 Ch. 
Div. 60, 76): 

* * * such interest is not sufficiently 
specific, * * *, to enable any one of the 
next of kin to say to the administrator, 
‘ ‘ This or that thing is mine. Hand it [over to 


me. 




* 


The fact that the distributee or legatee (fan not 
demand and receive during the administration, and 
can not sell and deliver any specific asset held by the 
personal representative (although, as seen, he may 
sell and transfer his interest in any specific!asset), 
possesses no significance where the questio^. to be 
asked and answered is when, within the meaning of 
the taxing statute, did he “acquire” the property, 
for, as the Supreme Court has held in the Brewster 
case, it is the vesting in right or interest as j distin¬ 
guished from the vesting in possession that governs. 
See Carter v. Whitcomb, 74 N. H. 482. 

i 

The fact that there is an intervening life estate 
does not alter the situation. It is stated in Schou- 
ler on Wills, Executors and Administrators (6th 
Ed., Vol. 4) pp. 2562, 2613: 

But every interest under a will vests at the 
decease of the testator, unless otherwise pro- 
vided; * * *. (Sec. 3062.) 

Notwithstanding a year’s possible delay in 
paying over the legacy, a legatee is enti tied to 
payment, unless the will speaks differently, 
as of the date when the testator died. Hence 
a will becames effective and the rights of 
legatees fixed on the death of the testator, 



20 


unaffected by the delay incident to the settle¬ 
ment of the estate; * * *. (Sec. 3148.) 

It has repeatedly been held that if one has a re¬ 
mainder interest in a residuary estate after a life 
estate in another, his remainder interest vests at 
the death of the testator. Roper on Legacies, Vol. 
1, pp. 583-587; Fuller’s Estate, 225 Pa. 626; See 
also Long’s Estate, 228 Pa. 594. 

The appellant suggests (Br. 43-45) that for the 
practical purposes of taxation the title eventually 
acquired by the remainderman can not relate all 
the way back when there has been an intervening 
period when the title has been held by an antagonis¬ 
tic interest. It is said that the executor may be 
said to hold for the benefit of the ultimate legatee 
all property not required for the satisfaction of 
debts, but it can not be said that the life tenant 
holds the property for the benefit of the remainder¬ 
man. As to the implied objection to the length of 
time covered by the relation back, it is patent that 
no such circumstances has anything to do one way 
or the other with the application and operation of 
the doctrine. Whether the estate of Brewster’s 
father had, by reason of litigation or otherwise, 
been in process of administration for a long period 
of years, or been closed within a year, could have 
made no conceivable difference with the Supreme 
Court when it came to consider the question of the 
relation back of the legal title. The next implied 
objection is to application of the doctrine of rela¬ 
tion where a tax is involved, an objection meeting; 
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with no favor by the Supreme Court in Brewster 
v. Gage, supra, and rejected in other tax cases. 
Schuette v. Bowers, 40 F. (2d) 208 (C. C. A. 2d); 
Commonwealth v. Bingham's Admr., 188 K^y. 616; 
People ex rel. Gould v. Barker, 150 N. Y. 52 j; Smith 
v. Northampton Bank, 4 Cush. (Mass.) 1. | 

This reduces to a single reason those put for¬ 
ward to support the assertion that the docljrine of 
relation may not be here applied, namely, that the 
holding of the property by the trustee was Antago¬ 
nistic to the remainderman’s title as it kept pirn out 
of possession, use, and benefit of what otherwise 
would become his. This is said to distinguish the 

i 

situation from that which existed in the Brewster 

\ 

case . But in the very statement made by appellant 
of the situation which existed in the Brewster case, 
the asserted distinction is negatived, for he says 
that the executor “may be and has been assujned to 
have been holding, for the exclusive benefit of the 
ultimate legatee, all the property which was fiot re¬ 
quired for the satisfaction of debts." (Bk 44.) 
(Italics ours.) If it be inquired for whom jhe ex¬ 
ecutor was holding the property safe required jto sat¬ 
isfy the testator’s debts, the answer must tie that 
it was for the creditors. 

In Pennsylvania an executor is emphatically a 

i 

trustee, and all funds of the estate in his hadds are 
trust funds. Abbott's Executor v. Beeves, 49 Pa. 
St. 494. An executor, or administrator, is a| trus¬ 
tee for creditors and for next of kin, or legatees. 
App. v. JDreisbach, 2 Rawle (Pa.) 287. 



Essentially, then, there was no difference in the 
■fiduciary or trustee character of the executor in 
the Brewster case and that of the executor-trustee 
in this and no antagonistic holding in the one case 
more than in the other. 

But the appellant relies upon this so-called dis¬ 
tinction to the extent of saying that because of it 
the case of Brewster v. Gage supports his position 
instead of being opposed to it. It is said that the 
whole theory of the Brewster case was that at the 
death of the testator each legatee acquired a vested 
right to his distributive share of what remained 
after the administration, that the title held by the 
executor in the residue that is eventually distribu¬ 
ted to the legatee was being held all the time for 
his benefit and that it was reasonable to hold that 
the title eventually related back to the original ac¬ 
quisition for him by the executor. It is argued that 
in this case the life tenant was the sole beneficiary 
of the trust and the title of the trustee was for the 
benefit of the life tenant; that the death of the life 
tenant did not evidence an existing right but actu¬ 
ally conferred a new one so far as the remainder¬ 
man was concerned; and that “the legal title which 
the remainderman so acquired could not possibly 
relate further back than May 15,1924, because up 
to that date the trustee had a perfectly good and 
antagonistic legal title for the benefit of another.” 
(Br., pp. 47-48.) 

Brewster acquired at his father’s death a vested 
right to an undivided part of the estate, subject to 


the expenses of administration, prior legacies, and 
the 4 ‘ antagonistic’ 9 claims of creditors. Mrs. Hug- 
gett acquired at her grandmother’s death ^ vested 
right to an undivided part of the estate, subject to 
the expenses of administration, prior legacies, and 
the “antagonistic” claims of creditors and! the life 
tenant. 

Patently, then, the sole and only distinguishing 
feature between the two eases is that in the one at 
bar there was an outstanding life estate, whereas 
in the Brewster case there was none. Hence the 
inquiry is, to what extent, if any, the presence of 
the life estate differentiates the two cases, j 

In Brewster v. Gage, the Supreme Court ijield the 
basic value to be that of the stocks themselves at 
the testator’s death. In this, the Suggest case, 
the Board has held the basic value to be that of the 
shares themselves at the testatrix’s death, less the 
then value of the life estate. Brewster’s enjoy¬ 
ment was not postponed during the period! of ad¬ 
ministration, for all dividends paid on the stock 
during that time fell into and became a part} of the 
residuary estate. Whether the dividends remained 
in the residuary estate and were turned elver to 
Brewster and the other residuary legatees ion the 
distribution, or were in whole or in part used to 
pay debts, expenses, etc., does not matter, for if so 
used it was in discharge of liabilities that otherwise 
would have eome out of the corpus of the residuary 
estate, and, in so doing, have reduced the distribut- 
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able amount thereof. This, of course, means that 
Brewster and the other residuary legatees were en¬ 
riched to the extent of every cent of dividend paid 
on the stock before the distribution of it to them. 
The situation was different with Mrs. Huggett and 
her colegatees; the dividends from the stock, as 
from the other assets comprising the residuary es¬ 
tate, passed not to them but to the life tenant. 

We have previously referred to the universally 
recognized rule that every interest under a will 
vests at the moment of the testator’s death, unless 
the testator otherwise directs. We merely add the 
obvious when stating that this rule recognizes 
no distinction between devises and legacies which 
pass subject to a life estate and those which pass 
without being so subject. 

As we have already pointed out, it is not true that 
the residue that is eventually distributed to the 
legatee was being held all the time by the executor 
for the benefit of the legatee and of the legatee 
alone. On the contrary, the executor’s holding of 
the entire personalty is in trust for the benefit of 
the creditors and the legatees. Cooper v. Cooper, 
supra . 

Mrs. Huggett’s rights were, indeed, “ subject to 
the prior right in the life beneficiary” (appellant’s 
brief, p. 45), but Brewster’s rights were subject to 
the prior and “paramount” rights of the creditors. 

Equally unsupported is the assertion that the life 
tenant was the sole beneficiary of the trust. On the 
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contrary, a trustee is regarded as holding for all the 
trust beneficiaries, and with no right to play favor¬ 
ites. According to the appellant’s view, the trus¬ 
tee is answerable to no one but the life tenant, and 
holds the property free from any duty to guard, 
conserve, and preserve it for the remaindermen, 
and with no obligation to distribute it to them on 
the termination of the trust—a position wljiich ob¬ 
viously can not be sustained. 

In the Brewster case the legal title was vested in 
the executor, who held for the benefit of tht credi- 
tors and the legatees, and when he distributed the 
stock to the latter the legal title which then Respec¬ 
tively vested in them related back, as the Supreme 
Court holds, to the inception of their rights—the 
will of the testator, which became effective!on the 
date of his death. The parallel between thp,t case 
and this, in the matter of the doctrine of relation, is 

clear. The beneficiaries of an estate or trhst are 

■ | 

collectively the real owners of the property, and 
while the estate is in course of administration the 
legal title remains in the personal representative, 
just as the legal title is in the trustee while the trust 
is being administered. The equitable title, in both 
instances, is in the beneficiaries. When thb legal 
title passes from the personal representative or the 
testamentary trustee to the beneficiaries it does so 
because at the date of decedent’s death the I latter 
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acquired a right to have it pass to them. As the 
next of kin or a legatee may, during the period of 
administration, sell his right and title in and to 
any particular asset or assets, so may an ordinary 
trust beneficiary. The court says in Croxall v. 
Sliererd, 5 Wall. 268, 281: 

In the consideration of a court of equity, the 
cestui que trust is actually seized of the free¬ 
hold. He may alien it, and any legal convey¬ 
ance by him will have the same operation in 
equity upon the trust, as it would have had 
at law upon the legal estate. 

The trust like the legal estate is descendi¬ 
ble, devisable, alienable, and barrable by the 
act of the parties, and by matter of record. 
Generally, whatever is true at law of the 
legal estate, is true in equity of the trust 
estate. 

The rule in Shelley’s case applies alike to 
lequitable and to legal estates; * * 

Reserving for discussion in the next division of 
our brief the assertion that “ the death of the life 
tenant did not evidence an existing right but ac¬ 
tually conferred a new one so far as the remainder¬ 
man is concerned,” we submit that in no “ one jot 
or one tittle ” have opposing counsel differentiated 
the Brewster case from their own. Of demonstra¬ 
tion of the assertion that here there could be no re¬ 
lation back of the legal title which the testamentary 
trustee held up to the termination of the trust, there 



has been none. The reason given (viz, the jholding 
for the life tenant of an interest “ antagonistic ” 
to the remainderman), is pure invention designed 
to meet the exigencies of this particular case, as 
it was to meet those in Brewster v. Gage i supra, 
where it was asserted in the brief submitted on be¬ 
half of Brewster, p. 327 of report. 

The doctrine of relation is that principle by 
Which an act or occurrence of a later date is cOnsid* 
ered to have taken place at some antecedent time, 
and finds its most frequent application in tlie merg¬ 
ing of equitable titles into legal ones. G. S. v. 
Detroit Lumber Co., 200 TT. S. 321, 334 et $eq. It 
serves, in an instance such as the one under con¬ 
sideration, to place the equitable owner as he would 
have been placed had his interest been from its 
inception a legal one. Thus, had there been no 
trust, and had Mrs. Huggett’s remainder been a 
legal estate, the doctrine of relation would not and 
could not have come into play. Yet, wholly un¬ 
affected by the existence of the “antagonistic’* in¬ 
terest of the life tenant* Mrs. Huggett would have 
acquired at the moment of the testatrix’s death 
her remainder. But the testatrix gave an equi¬ 
table remainder to Mrs. Huggett, and the sole and 
only function and operation of the doctrine of re¬ 
lation is to treat the situation as though she had 
given a legal remainder. 
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The board properly held that the basis for determining 
the gain from the sale was the fair market value of the 
stock as of March 1, 1913, less the fair market value 
of the life tenant’s interest at that time 

The Board of Tax Appeals having decided that 
whatever interest Mrs. Huggett had in the 50 shares 
of stock was acquired at her grandmother’s death 
in 191?, held that under Section 204 (a) (5) and 
Section 204 (b), infra, the basis was the fair market 
value of the stock as of March 1,1913, $465.90, less 
the fair market value of the life tenant’s interest, 
or a net amount of $195.45. 

The appellant argues that Mrs. Huggett sold 
shares of stock and that under her grandmother’s 
will she acquired merely a remainder interest in 
the residuary estate as a whole and hence argues 
that the basis used is incorrect. It is suggested 
that even if Mrs. Huggett had had a vested re¬ 
mainder interest in the stock itself, there is no 
reason why the basis for computing gain or loss on 
a sale in 1925 or 1926 of the full fee simple title to 
the stock would be only $195.45 per share, whereas 
if the same identical property had, prior to her 
mother’s death, been sold it could have been sold 
only by joint action of the remainderman and the 
life tenant and they would have had bases of $195.45 
and $270.45, respectively, or a total basis of the full 
$465.90 value of the shares at the time of the testa¬ 
trix’ death. (Br. pp. 20, 21.) 

We have shown in point I of the argument that a 
very similar argument was presented to the Su- . 
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i 

preme Court in Brewster v. Gage, supra. It was 
conceded in the Brewster case that section 202 (a) 
(3) of the 1921 Act and the corresponding provision 
of the 1918 Act governed the sales made ijy Brew¬ 
ster. In other words, that Brewster acquired un¬ 
der and by virtue of his father’s will. Yet it was 
maintained that what he sold was something differ¬ 
ent than he was given in the will. Here it is con¬ 
ceded that section 204 (a) (5) of the 1926 Act, 
which is identical in all material respects with the 
statute involved in the Brewster case, governs the 
sales made by Mrs. Huggett. : In other woi*ds, it is 
conceded that Mrs. Huggett acquired under and by 
virtue of her grandmother’s will. Yet it is main¬ 
tained that what she sold was something different 

i • 

than she was given by the will. 

A vested remainder, whether the title of the re¬ 
mainderman be a legal or equitable one:, is, of 
course, ‘ ‘ property, ’ ’ and is acquired once and for all 
at the delivery of the deed, if created by deed, or on 
the death of the testator, if passing by will. In 
Allison v. Allison, 101 Va. 537,* it was said (p. 569) : 

A vested remainder is as truly a ipresent 
fixed property or ownership as is an estate in 
possession. 3 Pom. Eq., sec. 1286. j 

Again it was stated in Doe v. Considine, 6 Wall. 
458,474: 

A vested remainder is where a present 
interest passes to a certain and definite per¬ 
son, but to be enjoyed in futuro . 
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In Coolidge v. Long, 282 U. S. 582, 2 the Supreme 
Court dealt with remainders created by a deed and 
declaration of trust, which the Supreme Court of 
Massachusetts had held subject to inheritance tax. 
By the terms of the trust the income was to be paid 
in certain proportions to the settlors during their 
joint lives, and then the entire income to the sur¬ 
vivor. Upon the death of the survivor the corpus 
was to be divided equally among the settlor’s five 
sons. The trust was created before the enactment 
in Massachusetts of the act taxing property passing 
to lineal descendants, and the Supreme Court held 
that the estates of the remaindermen, having vested 
before the enactment of such act, were, for consti¬ 
tutional reasons, not lawfully taxable. Leading tip 
to this conclusion, the court points out that all of 
the rights of the remaindermen vested in them once 
and for all on delivery Of the trust^ invcs t mcn t, 
saying (pp* 597-598): 

By the deed of each grantor one-fifth of 
the remainder was immediately Vested in 
each of the sons * * *. It was a grant 
in praesenti to be possessed and enjoyed by 
the sons upon the death of sUch survivor. 
(Citing cases.) The provision for the pay¬ 
ment of income to the settlors during their 

i The appellant asserts (Br. 52-54) that the Board tfeads 
on dangerous ground when it relies upon Coolidge v. Ldftg, 
supra, but the exposition which follows this headnote shows 
that the asserted 44 dangerous ground ” is not in Coolidge v. 
Long at all, but in United Sidles v. Perkins, 163 U. S. 625, 
which was cited ih Cdhen t. BrevJsler, 203 tJ. S. 543, which, 
in turn, was cited in Coolidge v. Long . 
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lives did not operate to postpone ttje vesting 
in the sons of the right of possession or en¬ 
joyment. * * * Upon the happening of 
the event specified without more, the trustees 
were bound to hand over the property to the 
beneficiaries. Neither the death j of Mrs . 
Coolidge nor of her husband was d generat¬ 
ing source of any right in the remaindermen . 

* * * Nothing moved from her j >r him or 
from the estate of either when she of he died . 
There was no transmission then . The rights 
of the remaindermen, including possession 
and enjoyment upon the termination of the 
trusts, were derived solely from tjie deeds 

* * * The vesting of actual possession 
and enjoyment depended upon On event 
which must inevitably happen by the efflux 
of time, * * *. (Italics ours.) | 


Houston’s Estate, 276 Pa. St. 330, 120 [Atl. 267, 
involved a similar constitutional question, the court 
holding that the right of enjoyment of the trust re¬ 
mainderman vested immediately upon delivery of 
the deed. 

And in Nichols v. Levy, 5 Wall. 433, whe:*e, to the 
contention that the life tenant was still alive at the 
material date, the court said of the remaindermen 
(p. 443): I 

Their right to the property was as perfect 
then as it is now. Their estate was an equi¬ 
table one, but alienable and descendible, and 
subject to be conveyed by the same instru¬ 
ments as a legal estate. It was not then 
vested in possession. The time of posses¬ 
sion was dependent upon the termination of 
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the life estate of Beal Basley. But this only 
lessened its value for the time being. * * * 
(Italics ours.) 

As further indicative of the rule that the right 
to possession and enjoyment on the part of the 
remainderman, derived from the deed or will, is 
complete at the deed’s delivery or at the testator’s 
death, and that the remainderman acquires nothing 
from the life tenant on the latter’s death, we cite 
Girard Trust Co. v. McCa/ughn, 3 P. (2d) 618 (D. C. 
Pa.) (pp. 619, 620) : 

Inasmuch, however, as (ignoring the trust 
features) there was an absolute conveyance 
in praesenti of an estate in fee in remainder 
to the grantee, it can be said with equal 
truth that the interest or estate or “ prop¬ 
erty” granted to the remainderman at once 
took effect in both possession and enjoyment, 
and was not postponed until the death of the 
grantor. 

***** 

Under the facts of this case this particular 
life estate ended with the life of the grantor, 
but in no real sense did it pass to the remain¬ 
derman. It no more added to what the re¬ 
mainderman already had than the ending of 
the term of a lease adds to the estate or 
interest of the owner of the real estate. It 
is, of course, true that there is an accom¬ 
panying or incidental practical result or 
consequence of the death of the life tenant, 
which may be and usually is of benefit to 
the remainderman, just as the “falling in” 
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of leases may be of benefit to the owner. 
This is not, however, always even the prac¬ 
tical result. If rentals were higher when 
the rent was reserved than at the expiration 
of the lease, the landlord owner might well 
regret the close of the term. So, also, when 
(as here) the life tenant had assumed the 
obligation to keep down incumbrances, by 
paying taxes and other current chairges, the 
remainderman might under some condi¬ 
tions be worse off by the ending of the life 
estate. * * * 

A vested remainder being, then, a present, imme¬ 
diate, fixed right to a postponed possession and en¬ 
joyment, Mrs. Huggett’s right to the stock and to 
the possession and enjoyment thereof were derived 
solely from the will of her grandmother and from 
no other source. Her right to the stock, vesting on 
her grandmother’s death, was as perfect then as 
it was after the death of the life tenant (Nichols v. 
Levy, supra). “There was no transmission then,” 
that is, at the life tenant’s death. (Coolidge v. 
Long, supra.) 

In the light of the foregoing we submit that it 
inevitably ensues that the subject to be valued is 
the remainder interest in the stock, and the value 
thereof at the death of the grandmother (or on 
March 1,1913, at which the value was the game) is 
the basic value to be used in determining the 
amount of taxable gain. The true econonjiic gain 
realized by Mrs. Huggett on her sale was the dif¬ 
ference between the proceeds of the sale and the 
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value of the stock at her grandmother’s death less 
the then value of the outstanding life estate. In 
further answer to the suggestion about a sale by life 
tenant and remaindermen combined, we state that 
had there been a sale during the existence of the 
life estate by the life tenant and the four remainder¬ 
men, necessarily their combined basic values would 
have been the value of the stock at the grand¬ 
mother’s death. 

In the 50 shares distributed to and sold by Mrs. 
Huggett each of the four remaindermen acquired 
an undivided one-fourth interest in remainder at 
their grandmother’s death. On the distribution 
Mrs. Huggett’s interest therein became a four- 
fourths interest. As said in Brewster v. Gage, 
supra , where there were five residuary legatees 
(p. 334)— 

The decree of distribution confers no new 
title; * * * The legal title so given re¬ 
lates back to the date of the death. * * * 

l 

Accordingly, the basic value of the 50 shares dis¬ 
tributed to Mrs. Huggett was that of her one-fourth 
remainder interest plus the value of the three- 
fourths remainder interests therein of the other 
three remaindermen. The sum of those values, 
plus the value of the life estate at the grandmother’s 
death, was the then value of the 50 shares. 

In an effort to establish an “utter fallacy” on 
the part of the Board the appellant# attempts to 
apply the Board’s reasoning to another and differ¬ 
ent state of facts. In this they again follow the 
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lead of Brewster’s counsel, who, when Brewster v. 
Gage was before the Supreme Court, set up in 
their brief several hypothetical cases to which the 
theory of the Government, if applied, woijild, they 

_ I . 

asserted, show preposterous results. The Supreme 
Court, confining itself to the case before it\ took no 
note of the hypothetical cases in handing &own its 
opinion. 

We here reproduce the hypothetical ca^e stated 
by opposing counsel on pages 22-24 of their brief, 
using the same ultimate figures, but leaving out 
inconsequential details and explanations, j 

It is assumed that one-half of the grandmother’s 
residuary estate at the date of her death consisted 
of the following securities: 

50 shares Oil Well Supply Co. 

35, 519 “ Virginia Carolina Chem. Co. 

2,000 “ N. Y., K H. & H. R. K. 

$136, 000 in bonds of N. Y. Rwys. Inc. 

5s of 1932. I 

$60, 000 in bonds of Mexico 5s of 19^4. 

i 

It is further supposed that later the N. Y., N. H. 
•& H. R. R. stock and the N. Y. Rwys., Adj. Inc. 
bonds were sold and the proceeds reinvested in 
550 shares of U. S. Steel, costing $45,000. The 
Mexican bonds were also sold and proceeds invested 
and reinvested numerous times, but represented 
by cash on hand to the amount of $53,279.50, plus 
$50 in cash, the unused balance from the sales first 
mentioned. As a result of sales and reinvestments 
this one-half of the trust fund consisted, at the 



death of the life tenant, of the following securities 
and cash which were thereupon distributed respec¬ 
tively to the daughter whose name precedes the 
item: 

Muriel (Mrs. Huggett) : 50 shares Oil Well Supply Co., 

then worth_$53,279. 50 

Dorothy: 35,519 shares Va. Car. Chem. Co., 

then worth_$53,278.50 

Cash_ 1.00 

- 53,279.50 

Gwendoline: 550 shares U. S. Steel, then 

worth_$53,212.50 

Cash_ 67.00 

- 53,279.50 

Margaret: Cash_ 53,279.50 

The market value of the Virginia Carolina 

Chemical Company stock on the date of the grand¬ 
mother’s death is stated to have been $44% per 
share, which, being higher than its value on March 
1,1913, is to be used pursuant to Section 204 (b) of 
the 1926 Act. 

Opposing counsel then say the Board’s ruling in 
Mrs. Huggett’s case, if applied to the situation dis¬ 
closed in this hypothetical example, would produce 
the following “ startling ” results: 

Assuming a sale by Dorothy of her shares for 
the same price that Mrs. Huggett sold her own, it 
would have resulted in a deductible loss to Dor¬ 
othy of $611,615.12 (difference between the basic 
date value of Virginia Carolina Chemical Company 
shares allotted to her and the price at which she 
sold them), whereas Mrs. Huggett would have real¬ 
ized a profit of $45,397.25. 

We entirely agree that such a thing would be 
“ startling,” but add that nothing in the Board’s 
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ruling warrants anything of the kind, and, why 
this is so, we proceed to point out. 

But before doing so we call attention to the fact 
that, in the hypothetical case which opposing coun¬ 
sel have mistakenly thought to be demonstrative of 
the “utter fallacy” of the Board’s ruling, the prior 
outstanding “antagonistic” interest of the life ten¬ 
ant plays no part whatever. The sole tiding at¬ 
tempted to be developed by the hypothetical case is 
the “startling” results that might ensue where the 
distribution, though in kind, is of different kinds 
of assets, not one, as in Brewster v. Gage, supra, 
where, so far as the record shows, each distributee 
received his aliquot part of each particular asset. 

The illustration proves nothing, for the great 
supposed loss in the Virginia Carolina Chemical 
Company stock would be deductible for income tax 
purposes, not by Dorothy alone, but by her and each 
of the other residuary legatees. In the supposed 
case each acquired from her grandmother an un- 
divided one-fourth interest in such stock, and three 
of them bartered away their respective one J fourth 
interest to Dorothy, receiving from her in exchange 
her one-fourth interest in the remaining assets. 
Since the value of each undivided one-fourth in¬ 
terest in the Virginia Carolina Chemical Company 
stock at the grandmother’s death was in excess of 
what three of the remaindermen received in ex¬ 
change and what Dorothy received on her sale, 
there would be a deductible loss to each bf the 
difference. 


i 
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Take a very simple illustration where assets, 
other than cash, consist of 1,000 shares of IT. S. 
Steel common, of which 250 shares are distributed 
to each of four residuary legatees. There the 
Board’s ruling in Mrs. Huggett’s case would un¬ 
questionably apply. Such was the situation in 
Brewster v. Gage (so far as the record showed), 
Brewster and the other four residuary legatees each 
receiving one-fifth of each particular block of stock. 

What the real situation was in Mrs. Huggett’s 
case has not been shown. The record reveals that 
50 shares of the Oil Well Supply Company stock 
were received by Mrs. Huggett, and for aught that 
is disclosed 50 shares of the same stock, also owned 
by her grandmother at her death, may have been 
received by each of the other three granddaughters, 
and the remaining assets also equally divided and 
distributed in kind to the four granddaughters. If 
in fact the distribution was otherwise the appellant 
should have shown it and he can not charge com¬ 
mission of error to the Board for using the rule 
that would apply in the ordinary case. 

Varying the illustration, a residuary estate will 
be supposed consisting at distribution date of 
money, notes, and other securities, the last two 
classes of assets not being susceptible of a division 
and distribution in kind that would be just to and 
acceptable by the legatees. In such a posture two 
courses of action are possible, namely, (1) a con¬ 
version of the notes and other securities into cash 
and distribution thereof equally among the lega- 
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tees, or (2) consent by or agreement among the leg- 
atees themselves as to how the distribution in kind 
is to be made. ( Waterman v. Alden, 115 HI. 83, 
3 NT. E. 505; Harrison v. Denny, 113 Md. ^09, 518, 
77 Atl. 837, 840; Murff v. Frazier, 41 Miss. 408.) 
In other words, the distribution in kind would be 
referable to sales, purchases, and exchange^ by and 
between the legatees. To such a situation the rul¬ 
ing in Mrs. Huggett’s case could not be Applied, 
and this for the reason that the acquisition would 
not be “by bequest, devise, or inheritancewithin 
the meaning of Section 204 (a) (5), infra\ but by 
purchase or exchange to which would apply the 
provisions of Section 204 which deal with pjroperty 
acquired by purchase or exchange. 

This reasoning is supported by a group of inheri- 
tance tax cases where the question in ealch was 
whether the property had passed by will oif by the 
law regulating interstate succession, and so subject 
to the tax, or had been acquired as the result of 
agreement. In most of these cases there h^,d been 
a will contest followed by a compromise. They are 
here cited because they bring out with manifest 
clearness the distinction we are adverting to. 

Page v. Rives, Fed. Case No. 10,666, was)a com¬ 
promise, approved by the court, whereby a part of 
the residuary estate, given to a school, wias dis¬ 
tributed to contestants, and which distributions the 
court held were not of a “distributive shared or as 

i 

a “legacy” and hence not taxable. In English v. 
Crenshaw, 120 Tenn. 531, the court said tljiat the 
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defendants did not derive their title from the testa¬ 
tor but from the deed of the widow, and hence, 
under the provisions of the act imposing the tax, 
no inheritance or succession tax inheres or attaches 
to the property in controversy. In In re Estate of 
Graves, 242 Ill. 212, 89 N. E. 978, it was said 

(pp. 216, 218): 

No changes of title, transfers or agreements 
of those who succeeded to the estate, among 
themselves or with strangers, can affect the 
tax. All questions concerning it must be 
determined as of the date of the decedent’s 
death. 

***** 

The whole of the residuary estate vested, at 
the instant of his [the testator’s] death, in 
the residuary legatees. The inheritance tax 
was then due and payable. The beneficial in¬ 
terest in property then passed to the legatees 
and their succession gave rise to the tax. 
Subsequent events did not affect it. * * * 

See also Baxter v. Treasurer & Receiver General, 
209 Mass. 459; MacKenzie v. Wright, 31 Ariz. 272, 
252 Pae. 521; In re Cook Estate, 187 N. Y. 253, 79 
N. E. 991; In re Estate of Wells, 142 Iowa 255,120 
N. W. 713; In re Estate of Rossi, 169 Cal. 148,146 
Pac. 430. 

In view of the fact that so far as the record shows 
Mrs. Huggett’s case was not one where there were 
compromises, exchanges, etc., among the legatees to 
effect a division, but one where there was an equal 
distribution in kind, the hypothetical cases put by 
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appellant to which a different rule might apply 
prove nothing as to the soundness and wisdom of 
the rule in this case. But if the quest be for ab¬ 
surdities, then we affirm they are to be found in 
applying the theory contended for by opposing 
counsel. 

(1) Their view is that the great increase in the 
value of the Oil Well stock between the grandmoth¬ 
er’s death and the death of the life tenant i^ taxable 
to no one, notwithstanding the all-inclusivje terms 
of Section 213, which reaches gains andj profits 
from sales “ and income derived from any source 
whatever.” As the record shows, Mrs. Huggett 
realized that great increase when she sold thje stock, 
and it is fair that she should be taxed upon it just 
as Brewster was taxed upon the gain in hjte stock 
measured by the difference between the value 
thereof on his father’s death and the selling price. 

(2) Opposing counsel do not explain wha^: would 
be the treatment accorded a case where the Remain¬ 
derman sells while the life estate or estate for 
years is still outstanding. Surely, they would have 
to concede that the gain, if any, would be measured 
by the difference between the value of the rjemain- 
der at the testator’s death and the price received 
therefor on the sale. That would be true, as the 
Board points out in its opinion (p. 674), even if 
the sale occurred on the last day of the intervening 
estate when the remainder is worth as much as the 
fee. But if he sold on the following day, when the 
remainder had ripened into the fee, there would be 
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no gain under the appellant’s theory, since the 
property was acquired at the end of the preceding 
tenancy and the value at that time and the selling 
price were the same. As the Board well stated, so 
incongruous a result could not have been intended. 

(3) By appellant’s theory neither the apprecia¬ 
tion in the value of the asset itself during the exist¬ 
ence of the life estate nor the increase that occurred 
in the value of the remainder interest referable to 
the ageing of the life tenant would be taxable gain. 
And this would be so in any case where the sale by 
the remainderman followed the life tenant’s death 
whether the remainder was acquired by will, or was 
purchased for a price. 

But the statute does not require this construc¬ 
tion. Where property (of whatever nature) is 
acquired by will its basis is the fair market value of 
the property at the time of acquisition (unless 
acquired before March 1,1913, and the fair market 
value at that date is greater than the fair market 
value when acquired). Where it is acquired by 
purchase the basis is cost, or in the case of property 
purchased before March 1, 1913, is cost or fair 
market value as of March 1, 1913, whichever is 
greater. In prescribing these bases Congress was 
clearly seeking to apply the tax in relation to the 
actual economic effect upon the taxpayer. See 
Goodrich v. Edwards, 255 U. S. 527, where the 
Supreme Court said that though the basis fixed by 
the Revenue Act of 1916 was the fair market value 
as of March 1,1913, no taxable gain resulted where 
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stock was sold for less than its cost but moire than 
its fair market value as of March 1, 1913, it being 
the purpose of the act to reach only actual gains. 

So in this case the delay in possession incident to 
the life estate lessened the value of what was re- 

r v • I 

ceived under the will (Nichols v. Levy, supra; 
Ithaca Trust Co. v. United States, 279 U. S. 151), 
and hence it is proper to consider the value of the 
life estate in determining the actual gain of the 
remainderman. The situation is essentially the 
same in numerous other instances where th^re is a 
present fixed right of future enjoymentj. For 
example, where the owner of a bond shears off all 
coupons, making a gift of them to one person and 
the rest of the instrument to another, or Where a 
note is given which bears no interest until maturity, 
and sueh note and the bond, minus the coupons, 

I 

are thereafter acquired by specific, general, or re¬ 
siduary bequest, certainly the discounted value of 
the note and the value of the shorn bond at the date 
of the testator’s death would constitute the values 
to be used in determining any gain realized, or loss 
sustained, by the legatee. Suppose it be ai farm 
that has passed by will. The life tenant’s' right 
is, of course, to the usufruct during his life.j Ap¬ 
pellant would say the remainderman, though his 
remainder vested at testator’s death, acquired no 
title or interest in the farm until the life tenant’s 
death, and its value then would be the remainder- 

i 

man’s basis. This theory rests upon a premise 
which disregards the distinction between corpus 
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and the fruits produced by corpus. The life ten¬ 
ant’s right to the fruits does not signify that the 
remainderman is not the owner of the corpus. But 
the life tenant’s right to the fruits does signify 
that the remainderman’s corpus has a lesser value 
because it is encumbered by the right of the life • 
tenant to the fruits. 

Despite the fact that Brewster v. Gage, supra, is 
directly in point, appellant attempts to rely upon 
Tyler v. United States, 281 U. S. 497, which pre¬ 
sented the totally different question whether prop¬ 
erty owned by a husband and wife as tenants by 
the entirety might constitutionally be included in 
the gross estate of the deceased spouse for estate- 
tax purposes. The Court there held that during 
coverture each spouse had equal rights of posses¬ 
sion and enjoyment; that the death of one tenant 
became the generating source of important and 
definite accessions to the property rights of the 
other and that the imposition of the tax was 
justified. 

We do not deny that in this case the death of the 
life tenant caused possession and enjoyment to vest 
fully in the remainderman, but in this case we are 
not concerned with whether there was any shifting 
of economic benefits which might be made the sub¬ 
ject of a death duty. The Supreme Court did not 
say and could not have said that the survivor had 
or acquired nothing before the other tenant’s death. 
It merely said that there was enough of a change 
brought about by death to furnish the occasion for 


the tax. This holding would not decide what was 
the proper basis for determining the gain ijrom the 
sale of the property by the survivor. 

It was so held by the Circuit Court of Appeals 
for the Fourth Circuit in the case of Lang V. Com¬ 
missioner, 61 F. (2d) 280. Lang and his wife pur¬ 
chased a piece of property in 1915 for $13,000, of 
which the wife contributed $1,560. Title was taken 
as tenants by the entireties. Lang died ijn 1924. 
The property was later sold by the wife for $40,000, 
its fair market value as of date of the husband’s 
death. The court held that for the purpose of de¬ 
termining the gain realized by the wife tLje basis 
should not be the fair market value of the property 
at the death of her husband but that the cost of the 

i 

property in 1915 constituted the proper baiis, the 

wife having acquired it with her husband at that 

time and having held it with him as tenant ! by the 
. I 

entirety. 

Now, the utmost that can be said in case at bar is 
that there are two acquisitions, one at the death of 
the testator, when there vested a present rigjht to a 
postponed possession and enjoyment, and thi other 
at the death of the life tenant, when such possession 
and enjoyment were realized. This raises the ques¬ 
tion what value is to be added at the second (acqui¬ 
sition to the value of the first acquisition—that of 
the remainder at the death of the testator. I 

We submit that the better rule is that no vilue at 
all is to be added. The rights of the life tenant were 
from first to last the same. The value of a life 
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estate, lessening day by day, finally reaches the 
point just before the death of the life tenant where 
it possesses no more than nominal value, and, of 
course, at the moment of its extinction it possesses 
not even value of that description. Hence, to the 
value of the first acquisition, that occurring at the 
death of the testator, there is nothing of value to be 
added at the time of the second acquisition, that 
occurring on the death of the life tenant. 

But we submit there is in reality no second ac¬ 
quisition to be taken into account in determining 
gain or loss. No one would contend for such a thing 
in the cases cited above of a note bearing no interest 
until maturity, or of a bond shorn of its coupons, 
or of a remainder that had been purchased for a 
price. As to the latter, clearly the cost to the pur¬ 
chaser of a remainder is what he pays for the 
right to possession and enjoyment, and when the 
life tenant dies he merely gets what he had bought. 
So with the remainderman who takes by will. 
When the life tenant dies he merely gets what the 
testator gave him at the time the will took effect. 
Both, by purchase or bequest, acquires the right 
to the increment in value resulting from the ageing 
of the life tenant and from any other cause. 

We think that the rule just stated is the better 
rule and it is the one established in the published 
rulings of the Internal Revenue Bureau. The ap¬ 
pellant has sought to create the impression that 
there has been continuous vacillation on the part of 
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both the Bureau and the Board on this ^natter. 
We think that the criticism is not warranted. 

In the first place there can be no question that 
the Bureau has always maintained that in the case 
of property acquired by bequest the remainderman 
acquires the property at the date of the decadent’s 
death. Article 1594 of Regulations 69 so provides 
and the same provision was incorporated in learlier 
regulations as the Supreme Court pointed out in 
Brewster v. Gage, supra. The Supreme Court 
further found that the administrative regulations 
to that effect had received legislative approval. 
It said (p. 337) : 

The meaning of “acquired” in § 2^)2 (a) 
of the Act of 1918 was not changed by hnd in 
context means the same as does the phrase 
“time of such acquisition” in the corre¬ 


sponding provision of the Act of 1921. And 
that phrase was continued in § 204 (a) (5) 
of the Revenue Acts of 1924 and 1926. 43 
Stat. 258. 44 Stat. 14. The regulations 
promulgated under that section are substan¬ 
tially the same as the earlier regulations. 
Regulations 65, Art. 1594; Regulations 69, 
Art. 1594. The substantial reenactment in 
later Acts of the provision theretofor^ con¬ 
strued by the department is persuasive evi¬ 
dence of legislative approval of the regula¬ 
tion. * * * The subsequent legislation 
confirmed and carried forward the policy 
evidenced by the earlier enactments as inter¬ 
preted in the regulations promulgated tinder 
them. 
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Moreover, all of the published rulings of the 
Bureau have held that in the case of a vested re¬ 
mainder the value of the life tenant’s interest is 
to be deducted from the fair market value of the 
property at the death of the decedent to determine 
the basis to be used in determining the gain or loss 
by the remainderman. Citation of such rulings, 
with the years in which made, inclosed in parenthe¬ 
ses, follow: Sol. Op. 35, C. B. 3, p. 50 (1920) ; O. D. 
694, C. B. 3, p. 53 (1920); I. T. 1622, C. B. II-l, 
p. 135 (1923) ; S. M. 3781, C. B. IY-2, p. 21 (1925) ; 
G. C. M. 6811, C. B. IX-1, p. 136 (1930). There 
has been no published ruling to the contrary. L. 
Op. 649, revoked by Sol. Op. 35, supra, was never 
published. 

It is true that in the original deficiency letter in 
this case the value of the life tenant’s interest was 
not taken into consideration in determining the 
basis, but the error was corrected by the attorneys 
for th6 Commissioner before the Board. (R. 16- 
18.) The same thing occurred in the hearing of 
Rodmcm E. Griscom, 22 B. T. A. 979. 

Nor is there any foundation for the statement 
that the Board has constantly changed its position. 
The only recent case in which it has failed to hold 
that the value of the life tenant’s interest should 
not be considered in determining the value of a 
vested remainder as of the date of the testator’s 
death (or as of March 1,1913) is the Griscom case, 
supra, which it later overruled. The case of Fran- 
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cis Francis, 15 B. T. A. 1332, involved a contingent 
and not a vested remainder. The case of 1 Barber 
Trusts, 25 B. T. A. 513, was one in which thfe inter¬ 
vening trust was to last until the marriage or death 
of the life tenant. The Board there recognized the 
correctness of the rule in the Huggett case but 
found that the rule could not be applied for the 
reason that the Commissioner had not fixed a value 
for the life tenant’s interest. Hence there is no 

i 

inconsistency between the position of the Board in 
the Barber case and in this case. 

Similarly, in Humes v. United States, 276 U. S. 
487, it was held that a contingent bequest the value 
of which could not be determined from any known 
data, but depended upon mere speculation, could 
not on that account be deductible in any amount 
as a bequest to a charitable organization under the 
Federal estate tax statute which authorized the de¬ 
duction of bequests to such organizations. But 
that did not prevent the Supreme Court from plac¬ 
ing a value on a vested life interest for such pur¬ 
poses in Ithaca Trust Co . v. United States, 279 
U. S. 151, where a life estate was given to the tvidow 
and remainder to charity, the court holding thjat the 
value of the gift to charity was the value <j>f the 
property less the value of the life estate, and was 
deductible in that amount. j 

The appellant has not cited the decision of Chand¬ 
ler v. Field, 58 F. (2d) 370 (D. N. H.), probably 
for the reason that it upholds our contention that 
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the remainderman’s vested remainder (in that ease 
it was a vested remainder subject to be divested) 
is acquired within the meaning of Section 204 of 
the Revenue Act of 1926, infra, when the testator 
dies and not when the life tenant dies. The court 
held that the basis was the fair market value of the 
property as of the date of the testator’s death in 
1915 and not the fair market value as of the date of 
the life tenant, but so far as the record shows it 
made no adjustment for the life tenant’s interest 
and the question of its doing so was not suggested. 
That case is now pending before the Circuit Court 
of Appeals for the First Circuit. See also a dis¬ 
cussion of that case in Lane v. Corwin, 1 Fed. Supp. 
151 (E. D. N. Y.), which arose under a later and 
different statute. 

We call those decisions to the attention of the 
court but we submit that the better rule is that the 
life tenant’s interest should be considered. 

Indisputably, the equitable remainder in the case 
at bar day by day increased in value with the age¬ 
ing of the life tenant, and to completely ignore the 
value of this interest, as appellant insists, differs 
not at all from that which Judge Manton was com¬ 
bating in Brewster v. Gage, 30 F. (2d) at page 
605, when he said that surely Congress did not in¬ 
tend that the vesting of the legal title on distribu¬ 
tion should completely wipe out and render untax- 
able the increase in value which had enured to the 
equitable title prior to the distribution. 


% 
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CONCLUSION 


The decision of the Board of Tax Appeal^ should 

i 

be affirmed. 

Respectfully submitted. 
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APPENDIX 


Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 204. (a) The basis for determining 
the gain or loss from the sale or other dispo¬ 
sition of property acquired after February 
28, 1913, shall be the cost of such property; 
except that— 

***** 

(5) If the property was acquired by be¬ 
quest, devise, or inheritance, the basis shall 
be the fair market value of such property at 
the time of such acquisition. * * * 

***** 

(b) The basis for determining the gain or 
loss from the sale or other disposition of 
property acquired before March 1,1913, shall 
be (A) the cost of such property (or, in the 
case of such property as is described in para¬ 
graph (1), (4), or (5), of subdivision (a), 
the basis as therein provided), or (B) the 
fair market value of such property as of 
March 1,1913, whichever is greater. * * * 

Sec. 213. * * * 

(a) The term “gross income” includes 
gains, profits, and income derived from sal¬ 
aries, wages, or compensation for personal 
service * * * of whatever kind and in 

whatever form paid, or from professions, 
vocations, trades, businesses, commerce, or 
sales, or dealings in property, whether real 
or personal, growing out of the ownership or 
use of or interest in such property; also from 
interest, rent, dividends, securities, or the 

(52) 
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transaction of any business carried on for 
gain or profit, or gains or profits and] income 
derived from any source whatever. !* * * 

(b) The term “gross income” c^oes not 
include the following items, which $hall be 
exempt from taxation under this title: 

* * * * * 

(3) The value of property acquired by 
gift, bequest, devise, or inheritance (!but the 
income from such property shall be included 
in gross income) ; | 

Sec. 219. (a) The tax imposed bf Parts 
I and II of this title shall apply to | the in¬ 
come of estates or of any kind of property 
held in trust, including— 

(1) Income accumulated in trust for the 
benefit of unborn (^unascertained persons 
or persons with contingent interests, and in¬ 
come accumulated or held for future dis¬ 
tribution under the terms of the will or trust; 

(2) Income which is to be distributed 
currently by the fiduciary to the beneficiaries, 
and income collected by a guardiaU of an 
infant which is to be held or distributed as 
the court may direct; 

(3) Income received by estates of deceased 
persons during the period of administration 
or settlement of the estate; and 

(4) Income which, in the discretion of 
the fiduciary, may be either distributed to 
the beneficiaries or accumulated. | 

(b) Except as otherwise provided }n sub¬ 
divisions (g) and (h), the tax shall be com¬ 
puted upon the net income of the estate or 
trust, and shall be paid by the fiduciary. 
The net income of the estate or trust shall 
be computed in the same manner and pn the 
same basis as provided in section 212, 
that— 

* * # * 



* 



54 


(2) There shall be allowed as an additional 
deduction in computing the net income of 
the estate or trust the amount of the income 
of the estate or trust for its taxable year 
which is to be distributed currently by the 
fiduciary to the beneficiaries, and the 
amount of the income collected by a guard¬ 
ian of an infant which is to be held or dis¬ 
tributed as the court may direct, but the 
amount so allowed as a deduction shall be 
included in computing the net income of the 
beneficiaries whether distributed to them or 
not. Any amount allowed as a deduction 
under this paragraph shall not be allowed as 
a deduction under paragraph (3) in the same 
or any succeeding taxable year; 

(3) In the case of income received by es¬ 
tates of deceased persons during the period 
of administration or settlement of the estate, 
and in the case of income which, in the dis¬ 
cretion of the fiduciary, may be either dis¬ 
tributed to the beneficiary or accumulated, 
there shall be allowed as an additional de¬ 
duction in computing the net income of the 
estate or trust the amount of the income 
pf the estate or trust for its taxable year 
which is properly paid or credited during 
such year to any legatee, heir, or beneficiary, 
but the amount so allowed as a deduction 
shall be included in computing the net income 
of the legatee, heir, or beneficiary. 

Treasury Regulations 69: 

Art. 1594. Property acquired by gift or 
transfer in trust on or before December 31, 
1920, or by bequest, devise, or inheritance .— 
In computing the gain or loss from the sale 
or other disposition of property acquired by 
gift or by a transfer in trust on or before De¬ 
cember 31, 1920, or by bequest, devise, or 
inheritance, the basis shall be the fair mar- 


ket price or value of such property at the 
time of acquisition. The term “ property 
acquired by bequest, devise, or inheritance” 
as used herein includes (except in case of a 
bona fide sale for an adequate and full con¬ 
sideration in money or money’s worth)— 

(a) Such property interests as the tax¬ 
payer has received as the result of a, trans¬ 
fer, or creation of a trust, in contemplation 
of or intended to take effect in possession 
or enjoyment at or after death; 

(b) Such property interests as the tax¬ 
payer has received as the result of thp exer¬ 
cise by a person of a general poyer of 
appointment (1) by will or (2) by de^d exe¬ 
cuted in contemplation of or intended |o take 
effect in possession or enjoyment at or after 
his death. 

In the case of property acquired by gift y 
bequest, devise, or inheritance prior to 
March 1,1913, the gain or loss from the sale 
or other disposition shall be computed upon 
the basis provided in section 204 (b) and 
article 1591. 

In the case of property acquired pv be¬ 
quest, devise, or inheritance, its value ks ap¬ 
praised for the purpose of the Federal estate 
tax or in the case of estates not subject to 
that tax, its value as appraised in the State 
court for the purpose of State inheritance 
taxes shall be deemed to be its fair njarket 
value when acquired. 
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Almost every page of appellee’s argument gristles 
with such terms as title, remainder, relation bapk, etc. 
That Mr. Seawell was right, however, when in his 
original dissent in the Griscom case he referred to 
these tenets of the ancient law of property as unneces¬ 
sary and out of place in a tax case under taxing stat¬ 
utes such as the heart of Blackstone, or Coke or Little¬ 
ton never conceived has been confirmed by one after 
another of the very recent decisions of the Supreme 
Court. i 

Only within the past month that court in Burnet v. 
Guggenheim (decided February 6, 1933) reiterated 
and quoted the very practical rule which it bad al¬ 
ready announced in Corliss v. Bowers , 281 U. S. 376, 
at page 378— 

■ 

“Taxation is not so much concerned with the 
refinements of title as it is with the actual com¬ 
mand over the property taxed—the actual benefit 
for which the tax is paid.” 

While both those cases happened to be gift tax cases, 
the opinion in the Guggenheim case also cites i{n sup¬ 
port of this quotation the Tyler case (see pages 59-61, 
62, and 64 of our original brief) and two recent in¬ 
come tax cases. There can therefore be no doubt that 
this principle is equally applicable to an inconjie tax 
case such as the present. 


2 


In Utah Power & Light Company v. Pfost, 286 U. S. 
165, a license tax case, the court said at page 179: 

“From the strictly scientific point of view the 
subject is highly technical, but in considering the 
case, we must not lose sight of the fact that taxa¬ 
tion is a practical matter and that what consti¬ 
tutes commerce, manufacture or production is to 
be determined upon practical considerations.” 

In Burnet v. Huff, an income tax case also decided 
on February 6, 1933, the issue was as to the year in 
which a loss from embezzlement should be deducted 
and the Supreme Court applied a similar test saying: 

“The requirement that losses be deducted in 
the year in which they are sustained calls for a 
practical test. The loss ‘must be actual and 
present.’ ” 

To identically the same effect was Lucas v. American 
Code Co., 280 U. S. 445, 449. 

Every one of these cases which we have cited is a 
decision of the Supreme Court more recent than its 
decision in Brewster v. Gage. We submit therefore 
that they more than sustain the position taken in our 
original brief (particularly at pages 37-52, and 57-64) 
that the present case must be decided on its practical 
aspects, and that that was really what the Supreme 
Court itself did in Brewster v. Gage. 

Appellee may stress the recent action of the Circuit 
Court of Appeals (1st) in affirming the Chandler case 
referred to at page 8 of his brief, the facts of which 
were substantially similar to those here. We quote 
from the as yet unreported opinion on a motion for 
rehearing: 

“Suppose in the instant case, the trustees, who 
acquired title to the stocks constituting the resi¬ 
due of Mrs. Chandler’s estate and to whom the 
shares of stock were delivered, had sold these 
shares. In such case the trustees would have 
been taxable for the gain, if any, on the same 
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basis* as the executors in the Brewster casej would 
have been had they made a sale. But the trustees 
did not sell the stock. The shares came to John 
P. H. Chandler, who acquired a vested interest in 
his mother’s estate at the time of her death. He 
sold the stock; he made the gain; and, as whs held 
in Brewster v. Gage, acquired the property within 
the meaning of Section 204 (a) (5) of the Revenue 
Act at the time of his mother’s death. Thi^ being 
so, the gain is determined by deducting the value 
at her death from the sum received from the sale. 
If these specific shares, held by the mother| at the 
time of her death, had not come to Mr. Chandler, 
he could not have sold them and made a gain and 
vrould not be taxed. But that has little to do with 
this case, for he did receive the stocks anp sold 
them and by so doing made a gain over and above 
their value at the time of his mother’s death 
which, according to Brewster v. Gage, whs the 
time he acquired the property within the meaning 
of Section 204 (a) (5).” | 

The utter fallacy of that decision and of the appellee’s 
position here is obvious on the face of the above quo¬ 
tation. The trustees were in the same position as the 
residuary legatee in the Brewster case and if they had 
sold the stock it would necessarily have been held 
under that case that they had acquired it at th£ time 
of the testator’s death and that its value at that time 
would have been the basis to them. But how could 
both the trustees (holding title for the life tenant) 
and Mr. Chandler (the remainderman) have acquired 
or held the same stock at the same timef 
While we think the basis used in the Chandler case 
is entirely wrong, yet it is to be noted that it abso¬ 
lutely supports alternative Point IV, pages 77-82 of 
our original brief, and that under it the decision of 
the Board in the present case would have to pe re¬ 
versed to that extent. 

The unsoundness of appellee’s case is equally ap¬ 
parent on analysis of his “Summary of Argument” 

- 1 - 

*In an earlier paragraph the court stated that basis to be “t^e value 
of the stock at the time of the testator’s death.” 
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on pages 6-7 of his brief. He literally stakes his all 
on the proposition that there is no difference between 
the Brewster case and the present case because the 
life tenant’s interest was no more antagonistic to the 
remainderman than were the claims of creditors to 
the immediate legatee in the Brewster case. How ab¬ 
solutely ridiculous. Mrs. Huggett’s grandmother’s 
estate was just as much subject to the claims of credi¬ 
tors as was that of Mr. Brewster’s father. When the 
latter estate was administered he got the stock and 
could and did sell it. But when the former was ad¬ 
ministered she did not get the stock. The life tenant’s 
interest was an additional factor in the present case 
which from its very nature kept her out of control and 
possession and enjoyment for its entire term, which 
happened to be twelve years. 

Appellee’s other basic statement at page 7 of his 
Summary of Argument—that “The true economic 
gain realized by Mrs. Huggett was the difference be¬ 
tween the proceeds of the sale and the (reduced) value 
of the stock at her grandmother’s death”—is likewise 
so unsound that he perforce repudiates it himself at 
a later page of the same brief. Cf. page 37 where in 
seeking to answer our illustration he argues that the 
value at that time of each stock would not be used as 
a basis by the particular granddaughter who eventu¬ 
ally received that particular stock, but would be di¬ 
vided among all of them. Again he is tossed high on 
the horns of the dilemma which is unavoidable in his 
position. Either he is wrong in his chief premise as to 
what was Mrs. Huggett’s “true economic gain,” or he 
is wrong in arguing that our illustration proves 
nothing. 

Respectfully submitted, 

James Craig Peacock, 

John W. Townsend, 
Attorneys for Petitioner. 

Conner & Jones, 

Of Counsel . 



court of Appeals 

DISTRICT OF COLUMBIA 

F M .BO 

MAR 3-1033 


IN THE 


ifuuuf ft: JtrdpL— 


CLERK 


i 

Court of Appeals, district of Columtta 

October Term, 1932. 


No. 5691. 


WILLIAM HUGGETT, 

vs. 

DAVID BURNET, Commissioner of Internal 


Appellant. 


[Revenue, 
Appellee. 


ON APPEAL FROM UNITED STATES BOARD OF TAX APPEALS. 


BRIEF OF AMICI CURIAE. 


Herbert Pope, 

E. Barrett Prettyman, 

707 Munsey Building, 
Washington, D. C., 

Amici Curiae. 


February 28, 1933. 


Press or Byron S. Adams, Washington, D. 0. 










Circuit Court of Appeals of the District of Columbia 


WILLIAM HUGGETT, 

Appellant, 
vs . 

DAVID BURNET, Commissioner of Internal Revenue, 

Appellee. 


ON APPEAL FROM UNITED STATES BOARD OF TAX APPEALS. 


BRIEF OF AMICUS CURIAE. 


STATEMENT. 

— 

This brief is filed by the undersigned as amicics curiae 
in accordance with the permission heretofore granted by 
this court. 

As in the case at bar the question involved in Hopkins 
v. Commissioner (now pending before the Board of Tax 
Appeals) is the basis under the Revenue Act of 1926 for 
determining profit or loss on sales by the taxpayer of 
securities received by him from the trustees of a testa¬ 
mentary trust. In both cases it is claimed on behalf of 
the taxpayer that the proper basis is the value qf the se¬ 
curities when the taxpayer became entitled to receive the 
securities from the trustees, whereas the Comnkissioner 



2 


claims that the proper basis is their value at the death 
of the testator. In the fflopJcins case the Commissioner 
does not claim, as he does in the case at bar, that such 
value is to be diminished on account of intervening life 
estates. 

In the Hopkins case there is the additional circum¬ 
stance that some of the securities so received by the tax¬ 
payer did not belong to the testator prior to his death, 
but were purchased by the trustees. With respect to 
these securities, also, we claim that the proper basis is 
their value when deliverable to the taxpayer under the 
terms of the trust, whereas the Commissioner claims that 
the cost of the securities to the trustees furnishes the 
basis for determining profit or loss on the subsequent sale 
of the securities by the taxpayer. 

Farley Hopkins ’ grandfather died in 1915 leaving a 
will wherein he left his residuary estate to trustees in 
trust to pay one-half of the income of the trust estate to 
his wif6 during her life and the other half of said income 
to his daughter (Farley Hopkins’ mother) during her 
life. Upon the death of either of the life beneficiaries 
her half share of the income of the trust was to be divided 
into two parts, one for Farley Hopkins and the other for 
his brother, James. Each of the two grandsons was to 
receive his share of principal, half upon the death of the 
testator’s wife and half upon the death of the testator’s 
daughter, but only if and when he attained the age of 
thirty years. The will provided that if either grandson 
should die leaving a widow or issue his share of principal 
should be distributable among them and that if he left 
neither widow nor issue his share should go to the other 
grandson. All of the named beneficiaries survived the 
testator. 
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ARGUMENT. 

The argument for the government, appelleb in this 
case, is based upon the decision of the Supreme Court in 
Brewster v. Gage, 280 U. S. 327, and upon the ground 
that the remainder interest is what is known technically 
as a vested interest. We shall show that the case at bar 
is not governed by the decision in Brewster v. Gage, and 
that the arguments of counsel for appellee woujld apply 
just as well if the remainder interests were contingent 
instead of vested. 

Before proceeding with this argument, however, we be¬ 
lieve it is important to call attention to the fact that 
there is a fundamental inconsistency in the position which 
the government takes in this case and the position which 
it has taken in connection with the estate tax {where a 
grantor in a trust reserves a life estate to himself with a 
vested interest over on his death to another. It isi claimed 
in such a case that there is a taxable transfer by the 
grantor at the time of his death of the whole property, 
and yet the argument of the government in this case 
means that the equitable remainderman with a vested in¬ 
terest acquired the trust property at the time the trust 
was created and not at the time of the deatlj of the 
grantor. The statute now makes a distinction between 
a trust where the life estate is in the grantor and where 
it is in some one else, but, if the argument is dound, a 
vested remainderman would in fact acquire the property 
in both cases when the trust was created. 

It does not follow that, because a grantor parted with 
his property by transferring it to a trustee, the equitable 
remainderman after a life estate acquired the specific 
property transferred to the trustee, or any part of it, at 
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the time the trust was created. The equitable remainder¬ 
man may have an interest which is held to be vested even 
though the grantor retains for himself alone or with 
others the power to revoke the trust. In such a case the 
government contends that the grantor, if he retains a life 
estate, does not finally transfer the property until he dies, 
and yet, at the same time, it is claimed that the equitable 
remainderman acquires the trust property, or a part of 
it, at the time the trust was created and his vested inter¬ 
est established. The argument means that for tax pur¬ 
poses the grantor and the equitable remainderman can 
both be treated as owners of the trust property,—in 
other words, that the grantor is still the owner of the 
trust property after the vested remainderman has ac¬ 
quired it. The life estate is recognized merely for the 
purpose of reducing the value of the remainderman’s 
interest and increasing his tax. 

Of course there must be something wrong with such a 
theory. The fact that an equitable interest has vested 
does not mean that the person having such an interest 

i 

has acquired the trust property itself. The equitable 
interest and the trust estate are different properties. 
The remainderman has an equitable interest in property 
which he has not yet acquired. Such an interest is called 
a future interest just because the acquirement of the 
property is still in the future. It is not certain that the 
person with the vested interest any more than the per¬ 
son with a contingent interest will live to acquire and 
become the owner of the property acquired by the 
trustee. 

These considerations make clear the fallacy involved 
in treating a vested interest as the equivalent of the 
trust property itself. The owner of the vested interest 
not only cannot sell the trust property, but he cannot 
sell an interest equal in value to the trust property. He 
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may sell his vested interest, or die and have his heirs 
acquire it, and yet the property held by tfye trustee 
which the remainderman is claimed to have acquired 
still remains all this time in the ownership of the trus¬ 
tee. The remainderman may have disposed of his whole 
interest but he has never sold or disposed of the prop¬ 
erty held by the trustee or an interest equal ii|i value to 
that property. 

Precisely the same questions may arise whether the 
interests are vested or contingent. In either pase only 
the sum of all the equitable interests, life estates and 
equitable remainders, will equal the value of the prop¬ 
erty held by the trustee. The death of the person hav¬ 
ing a vested interest works no more change in ^he prop¬ 
erty owned by the trustee than the death of la person 
with a contingent interest. In either case therfe is some 
one who will acquire the property held by thje trustee 
when the trust terminates, but this person may be a per¬ 
son who has purchased the equitable interest,! whether 
that interest be contingent or vested. 

There are many varieties of equitable interests under 
trusts involving future interests, but they all Represent 
property interests which are separate and distinct from 
the property owned by the trustee. One life estate may 
follow another life estate and be either vested or con¬ 
tingent. This second life estate may be sold or released 
and a question of profit or loss may be raised- An in¬ 
terest which originally is contingent may become a 
vested interest on the termination of a life estate or on 
some other event. If that happens, and then later the 
property held by the trustee vests in possession in the 
equitable remainderman, what is the time of hi§ acquisi¬ 
tion of that property? Would his time of acquisition be 
different merely because the event which vested the 
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property in possession occurred at a time when his in¬ 
terest was contingent instead of vested? 

We are confronted by this dilemma. We cannot say 
that the basis for the person who receives the property 
held by the trustee is the value of that property when 
the trustee acquired it unless the value at that time of 
such person’s equitable interest was equal in value to 
the trust property. But obviously it cannot be equal in 
value as long as the person having a life interest is 
living. On the other hand, we cannot say that the basis 
should be the value, when the trust started, of the 
equitable interest only, just because it is not then equal 
in value to the trust property which is later sold. 

The Revenue Bureau and the Board of Tax Appeals 
have at different times applied each one of these 
theories,! and now we find the Court of Appeals for the 
First Circuit adopting the view that the equitable re¬ 
mainderman acquired the whole of the trust property 
at the time the trustee acquired it (Chandler v. Field, 
decided January 3, 1933, not yet reported), a view 
which has now been abandoned by the Board of Tax 
Appeals in favor of the view that he then acquired the 
trust property, less the value of the life estate—the view 
in fact adopted and applied by the Board in the case 
now before this court. 

It seems too clear for argument that a taxpayer who 
sells property ought not to be taxed upon the theory 
that the basis for determining his cost is the value, not 
of the property itself when it vras transferred to a 
trustee, but the value of a part only of that property or 
the valuq of a different property which is worth less 
than the trust property which was in fact the property 
later sold by the taxpayer. Obviously, when it is recog¬ 
nized that the value of the life estate must be subtracted 
from the value of the trust property in order to deter- 
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mine the value of the interest of an equitable remainder¬ 
man at the time the trust began, it is certain that the 
property then valued is not the property that fans later 
sold by the same remainderman. It is clear also that 
the time of his acquirement of the property sofd cannot 
possibly be the time when he acquired an interest which 
admittedly was a property interest of less valu^ than the 
then value of the property which was later solqL As we 
have said, the statement of such a proposition ^hould be 
sufficient, without argument, to demonstrate it^ absurd¬ 
ity. That it should be advanced seriously c^n be ex¬ 
plained only by the fact that most government attorneys 
concerned with tax questions are probably unfamiliar 
with the subject of future interests. 

It should be clear now why the case of Brewster v. 
Gage , supra, presented an entirely different question 
from the question presented in this case. The rights of 
the legatee in that case were determined as of the date 
of the testator’s death. If the estate could have been 
settled at once he would have received his property the 
day the testator died, and legally that is the way his 
property interest is treated. As the Supreme Coiirt says, 
the acquirement of the legal title to the property finally 
identified as belonging to him related back to tie death 
of the testator. The legatee’s right in that property was 
absolute, and was not merely an interest which yns sub¬ 
ject to the. right of some one else in the same property. 
It was~ identified as his property from the dat^ of the 
death of the testator. No problem of future interests 
was involved in the case while in the case at bar the 
problem arises by reason of the fact that the property in 
question passed to a trustee and the life interest land the 
interests in remainder are different properties ftom the 


trust property itself, as the Supreme Court has| 


in fact 
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held. See Safe Deposit and Trust Company v. Virginia , 
280 U. S. 83. 

And finally, one word more about vested and conting- 
gent. Government counsel are never tired of reiterating 
that taxes present a very practical question, that sub¬ 
stance and not form must control. Well, the question of 
vested or contingent often turns upon the form in which 
the gift is expressed. If the contingency is expressed 
in connection with the direction to pay, as to pay to a 
beneficiary if living at the age of twenty-five, the gift 
may be held contingent, whereas it may be held vested 
if the gift is in form absolute but 'with a gift over if the 
^ . beneficiary A; die before reaching the age of twenty-five. 
Surely it was not intended that the time of the acquire- 
.ment of property sold by a taxpayer should be made to 
depend upon distinctions of that kind. The property 
which is in fact sold is acquired at the same time whether 
received by a person with a contingent or a vested re¬ 
mainder; The statute refers specifically to the acquire¬ 
ment of the property sold, and the property sold could 
not possibly be acquired by the taxpayer when an en¬ 
tirely different property was acquired by him at the 
time the property sold was transferred to a trustee. 

Respectfully submitted, 

Herbert Pope. 

Chicago, February 28, 1933. 




